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A FEW FACTS ABOUT 
THE TRAVELERS 


Has been writing acci- 
dent insurance 1864 

pioneer in what is today 
one of the most common 
forms of protection. 


Has more than double 
the regular accident insur- 
ance of any other com- 
mercial company in the 
world; 1926 accident 
premium volume was 
$10,987 ,875.26. 


since 


Has been writing guar- 
anteed low-cost life insur- 
ance since 1865: has total 
life insurance in force of 
over $3,852,714,939. 


Has 39.1°7% more busi- 
ness in automobile liability 
and property damage in- 
surance than any other 
company; 1926 premium 
volume was $19,942,797.20. 


Leads the world in num- 
ber of employers served by 


all forms of employer-employee insurance. 


Had insured January 1,1927 under group life 
policies, 871,569 employees for $1,112,336,465 
more employers 


under contracts with 24° 
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The largest multiple-line 
insurance organization 
in the world 











Maintains over 205 Claim 
has paid claims amounting to $571,654,131. 


insured 


pan inl 


than are so 
any other com 
world. 


Has over 58°% more lia- 
bility and compensation 
business than any other 
company; 1926 premium 
volume in these 
$43,492,859.28. 


lines was 

Has more than 103,000 
employers of labor insured 
under compensation pol- 
icies. 

Leads in burglary insur- 
ance. 

Has paid for the preven- 
tion of accidents by inspec- 
tion $17,410,345; over 720 
actively employed in the 
Inspection Division. 

Is represented by more 
than 40,000 and 
brokers; has in addition 
over 5,000 Accident Ticket 
agents. 


agents 


service omces; 


Total income of The Travelers Companies 
1926, $179,933 ,094. 


FINANCIAL CONDITION JANUARY 1, 1927 


Assets 


THE TRAVELERS 
INSURANCE COMPANY 
$432,005 , 902 $15 


Reserves for Poli ‘ holders and all 


other Liabilities 
Capital 


Surplus as to Policyholders . 


395 ,955, 342 Bei 
, 500, 000 1 
3,480,495 2 


15,000,000 
36,050, 560 


INDEMNITY ( 


,045, 


565, 


THE TRAVELERS THE TRAVELERS FIRE 
OMPANY INSURANCE ( 


MPANY 


998 $9 , 562,491 


503 7,032,831 
500.000 
529 , 660 


THE TRAVELERS 


The Travelers Insurance Company 


The Travelers Indemnity Company 


The Travelers Fire Insurance Company 


CONNECTICUT 


HARTFORD, 
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No More Uncertainties About 
State and Local Taxes 


The C ration Trust Company announces a new and ‘ For EACH state 
unparall ervice for the corporation lawyer, meeting 

at last one of t most harassing needs of modern corpora- 
tion pract mplete and always vp to date information 
about all state and local taxes levied on business corpora- Income Taxes 


tions General Property Taxes 


The pasar: Tax Service, State & Local And any other taxes, state and local, ap- 


z plying to ordinary business corporations 
No convenient and CONTINUOUSLY UP 


TO DAT sour of su infort ion has ever before been 
\ this new Service was designed primarily 


The Corporation Trust Com- and for each TAX— 
; for whom it acts as Stat- 
vutside the state of in- Of what corporations required, exemp- 
h corporations without tions, basis of tax rate, when to be paid 

51d ~ 4 y . . 
sold separately to attorneys and to whom, how to obtain extensions, 

ach subscriber is 1itted to select the particular state how and. where to enscet 4 th 
or states, and in each state the particular city or town, he d ‘ ppeal trom © as 
desires the Service to cover for him and the price is based sessing official or body, reports required 
entirely on the number of states or localities so covered. and where and when to be filed, and all 
= jonges need pene s taxes in 7 ae on locality the official opinions, rulings, definitions 

e left to char or the discretion of the local assessing : ee 
: ; and lic 

officials, and nger need any attorney be at a moment’s app able court decisions, and text 
loss for the fact n which to act for his clients. Write of all law sections governing — ALL 
today for ful tail f this new Service. KEPT CONTINUOUSLY UP TO DATE. 


THE: CORE 


Franchise or License Taxes 
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with volume 272 United States Reports. 











$122 A YEAR 


For Advance Sheets 


UNITED STATES REPORTS 


OFFICIAL EDITION REPRINT 


HE advance sheets of three complete volumes a year 
including a binder to hold them—only. $1.50. 
A real service by the publishers of ALL OFFICIAL 
VOLUMES of United States Supreme Court reports 
from volume | to 256 inclusive. 
If you are now subscribing to some UN-OFFICIAL edi- 


tion you will want this service to insure absolute accuracy 


Accuracy Speed Responsibility 


Published by 
America’s Oldest Law Publishing House 


THE BANKS LAW PUBLISHING COMPANY 
NEW YORK 


aa ae eee ee eae ee eee MAIL COUPON TODAY --— ——-——--—-—---—--—----- 
The Banks Law Publishing Co., 
20 Vesey St., New York, N. Y. 
Enclosed find check for $........ for ........subscriptions to 


Advance Sheets United States Supreme Court Reports—Official Edition Reprint beginning 
g > 
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Executive Committee Meets at Washington 


HE Executive Committee held a meeting at 
Washington, D. C., on May 11 at which vari- 
ous suggested changes in the Constitution of the 
American Bar Association were ordered submitted 


to the mem! p for consideration by publication 


in the JouRNAL. It also appointed a committee on 
the Sacco-Vanzetti case, consisting of President 
Charles S. Whitman, Hon. Chester I. Long, 


Judge William M. Hargest and Hon. J. Weston 


Allen, to report at the August meeting of the Asso- 
ciation, with authorization to take any intermediate 
action warranted by circumstances. A sub-com- 
mittee composed of the Secretary, Treasurer and 
Mr. J. Weston Allen was appointed to consider the 
revision of the form of application blank for mem- 


bership in the Association 
At the request of the Committee on American 
Association, the Executive Com- 
‘ommittee on Ameri- 
to assist in the work 
mmittee of the Association. The 
e Association in each State will 


Citizenship of 
mittee established a special ‘ 
can Citizenship in each State 
of the standing 
Vice-Preside 


be ex-officio Chairman of such Committee in his 
State. He sha with the advice of the local Coun- 
cil of his State, determine the number of members 


vork and select suitable mem- 
bers of the Association for such Committee, and 


1ecessary for 


recommend tl to the President of this Associa- 
tion for appointment by him. 
Following are the proposed changes in the Con- 


submitted to the membership at 


the meeting of the Executive Committee: 
Amend paragraph “f” of Article III by strik- 
g out “$200.00” and inserting “$100.00” and by 


nserting the rd “active” before the word “life” 


VENTS 
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so that it will 


in lines 3 and 


7 of said paragraph, 
read: 


(f) Any person eligible for membership in this Asso- 
ciation and nominated and elected as above provided, and 
any member of the Association heretofore elected may be- 
come an active life member of this Association upon writ- 
ten notice to the Treasurer and payment of the sum of 
$100.00 for such life membership. Such payment when 
made shall be in full of all dues to this Association during 
the lifetime of such member. An active life member shall 
have all the privileges of an active member of this Associa- 
tion. All sums paid for life membership in the Association 
shall be invested by the Treasurer and the income there- 
from shall be used for the general purposes of the Associa- 
tion unless otherwise provided by further amendment hereto. 


Change the last clause of Paragraph one of 
Article IV by adding thereto “in the Federal Union 
and a member from the District of Columbia,” so 
that the clause will read: 


“A General Council, consisting of one member from 
each state in the Federal Union and a member from the 
District of Columbia.” 


Add to Paragraph two of Article IV “nor shall 
the same person be elected Secretary, nor shall the 
same person be elected Treasurer in more than three 
successive years after the year 1927” so that the 
same will read: 


“The same person shall not be elected President in two 
successive years; nor shall the same person be elected Secre- 
tary, nor shall the same person be elected Treasurer in 
more than three successive years, after the year 1927.” 


Amend Paragraph four of Article IV by can- 
celling all after the words “members ex officio” in 
line 5 and substituting the following: 


“together with nine other members to be elected by the 
Association upon nomination by the general council] three 
of whom shall be elected upon the adoption of this Article 
for one year, three for two years and three for three years, 
and thereafter three to be elected each year to serve for a 
term of three years, but no member after the year 1927 
shall be re-elected to succeed himself as a member of the 
Executive Committee,” 


re 


so that this paragraph will read as follows: 


“There shall be an executive committee, which shall 
consist of the President, the last retiring President, the 
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Chairman of the General Council, the Secretary, the Treas- 
urer and the Editor-in-Chief of the American Bar Associa- 
tion Journal all of whom shall be members ex-officio, to- 
gether with nine other members to be elected by the Asso- 
ciation upon nomination by the general council, three of 
whom shall be elected upon the adoption of this Article 
for one year, three for two years and three for three years, 
and thereafter three to be elected each year to serve for a 
term of three years, but no member after the year 1927 
shall be re-elected to succeed himself as a member of the 
Executive Committee. The President, and in his absence, 
the former President, shall be the Chairman of the Com- 
mittee.” 

Amend paragraph six of Article IV relating to 
the election of Assistant Secretaries by inserting in 
the first line thereof, after the word “Secretaries” 
the words, “and an Executive Secretary,” and by in- 
serting at the end of the paragraph “The Execu- 
tive Secretary need not be a member of the Asso- 
ciation,” so that the whole paragraph will read: 

“There shall be one or more Assistant Secretaries and 
an Executive Secretary, who shall be elected by the Execu- 
tive Committee and shall hold office at the pleasure of 
that Committee. The Executive Secretary need not be a 
member of the Association.” 

By adding after the words “On Professional 
Ethics and Grievances,” in Paragraph seven of Ar- 
ticle IV the words “to consist of seven members” 
so that this provision will read: 

“On Professional Ethics and Grievances, to consist of 
seven members.” 

Cancel from the provision respecting the mem- 
bership committee in paragraph seven, Article IV 
(line 18) which now reads as follows, “On Mem- 
bership, to consist of such number as the President 
may appoint,” the words, “to consist of such num- 





ber as the President may appoint” so that the pro- 
vision will read “On Membership.’ 
Amend Article XI by inserting after the word 


“Constitution” in the first line of the Article the 


words “except in the first paragraph of Article IV, 
so that this Article will read: 

“The word, ‘state,’ whenever used in this Constitution, 
except in the first paragraph of Article IV, shall be deemed 
to comprise, state, territory, the District of Columbia, or 
any insular or other possession of the United States and 
places over which the United States exercises extra-terri- 


torial jurisdiction.” 


Quarterly Bar Journal in Connecticut 


HE Special Committee of the Connecticut Bar 


Association appointed in 1926 to consider the ad- 
visability of publishing a quarterly Bulletin or pie 
nal of the State Bar Association, “ and with power 
to publish if they deem it wise to do so,” has 


decided in favor of the undertaking and issued the 
first number. In a foreword in this issue Presi- 
dent Carmody of the Association says that “the 
decision. to publish a Bar Journal quarterly is 
the most progressive step taken by the Association 
in many years. The Journal will act as a constant 
reminder of the existence and purposes of the As 
sociation, a means of communication between its 
members and others, will afford an rtunity to 
many attorneys of literary ability to present their 
ideas, and will indicate to other Bar Associations 
that our Association is still awake.” The issue 
contains a number of well selected articles and 
presents a neat appearance. It thus commences its 
career most auspiciously. 





Delaware Corporations 


ORGANIZED REPRESENTED 
Assistance to Lawyers in Organization— Maintenance 
of Statutory Loca] Office—Full and 
Complete Service. 

Digest of Delaware Corporation Laws—Pamphlet on 


Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Second Edition, 1825) 





Cloth bound 968 pages Price $3.00 Postpaid 











CORPORATION SERVICE COMPANY 


Deleware Trust Building, 900 Market St. Wikmingion, Delaware 


Tel Wikmingtee 132 








LAW BOOKS) 





Published, 
Bought, 





Sold, 


and 


Exchanged 


Prompt and Efficient 
Mail Order Department 


THE HARRISON COMPANY 


Law Book Publishers 
ATLANTA, GEORGIA 


Catalogue Mailed on Request 



































ee 











Thi 
law 
of A 
or t 
Coll 
that 
may 
that 


tion 
Univ 
toa 
to a 
Doct 
ricull 
tensi' 
cours 
work 
In so¢ 
are s¢ 
minin 











CURRENT EVENTS 241 





! 





















Answers to The Bar on 
Protected Trust Investments | 
Announced December, 1925 
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0 “The additional protection afforded by the Declaration of Trust— 
5 creating a $2,000,000 Special Reserve Fund to protect certain invest- 
‘ ‘ | 
m) ments made by the Chicago Title & Trust Company as Trustee— 
0 lies, of course, entirely in the fact that the Company waives the 
" defense available to trustees that an investment made with due care | 
o in securities authorized by the Statute, relieves the trustee from | 
IM 

4 

" 

Ny 


the loss.” | 
| 





CHICAGO TITLE & TRUST COMPANY | 


69 W. Washington Street, Chicago 

















Assets Over $30,000,000 No Demand Liabilities Protected Trust Investments 
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Illinois Raises Law Requirements 


| ‘HE College of Law of the University of Illinois 
has announce that effective January 1, 1929, B Pp Y 
re graduates of colleges and | 





nly persons > are 

iniversities of proved standing and students in 

the University of Illinois of senior standing, will [| 

be permitted to enter the University’s College of Do you know that the best presen- 

Law. This wv nstitute a change from the pres- | tation of the bankruptcy law and de- 

ent requirement of two years of college work for all cisions, federal and state, is to be 

students from approved colleges and universities [| found in Mason’s United States Code 
junior standing in the University of Illinois. Annotated. Kept to date by Mason’s 


Chis change wv ) mean, inasmuch as a year of 


law may be credited toward the degree of Bachelor Code Quarterly Cumulative Contin- 


uation Service. 


f Arts in the llege of Liberal Arts and Sciences 

4 owart t} e eocTree yf Bz ~h ‘lor of Sci i se eae = 
parle ic gs , ern eS ee a on _—_ lhe decisions on every clause of the 
ollege ot Ton erce and Business Administration, a - c 
Pe ot : ree a the Plucis Collen of tae Bankruptcy Act, on the Orders and 
mav hold both an A.B. or BS. decree as well as || Forms in Bankruptcy, and on every 
thatiell Qiciiten off Taine | provision relating to bankruptcy out- 

Coincidental with this change will be the aboli- side of the Bankruptcy Act, set forth 

tion of the four-year curriculum in law that the in notes prepared by experts on fed- 

niversity now maintains. This curriculum has led eral law and procedure. 


) a first degree of Bachelor of Science in Law, and 
a second degree of Bachelor of Laws or of 
Doctor of Law. The idea in formulating this cur- 


riculum was to provide a broader and more ex- 
tensive training than that afforded by the three-year 

yurse, and to offer an opportunity for correlating CITER-DIGEST COMPANY 

ork in the College of Law with advanced courses Established 1909 

n social sciences. These purposes, it will be seen, Liberty Bank Bldg. St. Paul, Minn. 
re served under the new plan which enforces, as a 
minimum, six years of collegiate preparation. 


See our two-page ad elsewhere in 
this Journal. 
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We Have Been Publishing 
The Heavy Artillery in 
Law Books For One- 
Hundred and Seven Years 


SSS 


Surely this remarkable record of permanency 
could not have been built upon any but the 
closest attention to the character and accura- 


cy of our publications plus a constant and 
successful effort to properly 


and promptly 
serve our patrons. 


One of our great publications is 


Williston on Contracts 


By SAMUEL WILLISTON 
Dane Professor of Law at Harvard University 


Cited with confidence as THE authority in all jurisdicti 


Five Large Volumes, Price $50.00 


Have you a set in your library? 
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AMERICAN LAW INSTITUTE HOLDS FIFTH 
ANNUAL MEETING 








eading Scholars, Judges and Practicing Lawyers Hold Three-Day Session at Washington to 
P Consider Additional Portions of Tentative Restatements on Conflict of Laws, Agency, Torts 
and Contracts—President Wickersham Restates Origin and Purpose of the Institute— 
Chief Justice Taft Congratulates Organization on Its Work—Director Lewis Re- 
ports Progress on Restatements to Date—Preparation of Model Code of 
| Procedure Well Under Way—Restatement of “Property” 
['rusts’’ — Bar Cooperation— Tentative Drafts Considered 
Section by Section. 

HE fitt meeting of the American Law topic on Torts and the one on which the Tort group 

fe Institut Washington, D. C., May 12, are now engaged is Negligence.” 

13, and 14 the rk of restating the law President Wickersham’s address at the meeting 
to Conflict ; Agency. Torts and Con which rounded out the first four years of the life 
ts carri to a substantial and grati- of the Institute was devoted largely to “a consider- 
g extent ifforded the Director an op- ation of our beginning and our objectives and the 

rtunity to 1 statement as to the progress mature and the value of the progress we have thus 
ind present st f the work on the Model Code far made.” He deemed this proper because, despite 
Criminal P re. which has already so far ™any pronouncements, there still existed in some 
lvanced as a iit of the labors of Reporters minds a misconception of the proper function of the 
William E. M ind Edwin R. Keedy that “it ‘Institute. He concluded with an emphatic reas- 
1ay with rea e certainty be anticipated that sertion of accuracy and clarity as its main object. 
e drs covering all matters down to Chief Justice laft’s brief address was full of a 
rial can ublic shortly after the Gret of splendid assurance that the Institute would prove 
o ote itself by its work, and he especially commended it 
This y ae hapters on Arrest and {°F having added to its immediate usefulness by the 
us WI e chapter n Arrest and .- Be a its vee TagS a lee : , 
ail, the prelit irafts of which have already '@C°TPoration in its objects of direct aid to the im- 
ne a a en  . _.., provement in Criminal Procedure. 
een compl 1 the chapters on Preliminary ag: : 
earing, Met f Prosecution and Grand Jury, The Practicing Lawyer's Standpoint Asserted 
nd Indictment e Reporter announced that the Consideration of the parts of the various Re- 
st preliminar ft of the chapter on Indictment statements submitted was earnest and careful. Sug- 
s also complet with the exception of the com- gestions from the floor were frequent. A point of 
entary dealing with a part of the statutes and de- special interest was the frequency with which the 
sions on this n the several states.” The Reporters’ attention was called to the standpoint of 
Reporters and t Advisers are now working on the practicing lawyer with reference to the state- 
e chapter on | minary Hearing. ment of a principle or illustration. It was quite 
The Direct innounced that the Reporter evident that the practicing lawyer was well repre- 
Trusts, Mr tin W. Scott, had already made _ sented in the membership in attendance and that 
nsiderable pros n the preparation of the pre- his idea was not only to help secure a brief and 
inary draft rusts,” one of the additional accurate restatement of the law, but also one which 
bjects recently taken up by the Institute. He would commend itself by reason of its utility to the 
lded that Prof rry A. Bigelow of the Univer- profession. And at times the point of view of the 
ty of Chicag m and a group of advisers judge was likewise called to the Reporters’ atten- 
subject of erty” was recently assigned, tion, with a view of making the Restatement as use- 
Ss prepared preliminary draft of a part ful as possible to the Bench. Some of the criticisms 
the topic of ‘ tes.” were merely textual, while some were fundamental, 
There is a nat | interest in the proportion of going to the substance of the Restatement itself. 
subjects ( y the Restatements already Some of the questions raised were immediately 
mitted, and this point Director Lewis fur- settled by a clarifying statement by the Reporter, 
shed some di te and interesting information. but many others were noted for further considera- 
e drafts submitted for your consideration,” he tion by him and his advisers. And it is safe to as- 
1 the Institut together with those submitted sume that the discussion in person with the mem- 
the same s 1925 and 1926, represent bership in attendance will cause the Reporters 
1ewhat more t ne third of Agency and Con- themselves to think of various possibilities of im- 
‘ts and one | f the Conflict of Laws. Torts provement in the text. 
of course, a! more extensive subject than The meeting was called to order in the Ball 
y of the othe But the drafts submitted this Room of the Mayflower Hotel on Thursday at 10:00 
ir with those 1 usly submitted cover Inter- a.m., by President Wickersham. There was a large 

f Personalit nd Privileges to Commit In- attendance of the membership, including leading 

tional Invasio1 f such Interests. The next scholars, judges and practicing lawyers from all 





243 








244 


President Wickersham de- 


parts of the country. 
this was followed by the 


livered his addres 
report of the Treasurer, George Welwood Murray. 
Director Lewis then presented his report, which 
had previously been printed and distributed to the 
members. It began with a statement as to “The 
Progress and Present Status of the Work on Crim- 
inal Procedure,” to which reference has already 
been made. 
Progress of Work on the Restatement 

The report next dealt with “Progress of the 
Work on the Restatement.” It stated that the new 
tentative drafts submitted represented the work of the 
Editorial Staff from November, 1925, to November, 
1926, and comprised in all 291 sections, while the 
sections, comments, illustrations and special notes 
covered 561 pages. Part of the time of the last 
meeting of the Council had been occupied with a 
discussion of a part of the preliminary draft sub 
mitted by the group working on Business Associa- 
tions, and it was hoped that this draft, after being 
reconsidered by the Council in connection with ad- 
ditional matter to be submitted, would be ready for 
discussion at the next annual meeting. 

Part III of the report dealt with the “Accelera- 
tion of the Payment of the Donation of the Carnegie 
Corporation,” whereby additional work could be 
undertaken by the Institute and that already under- 
taken could be carried forward at full speed. This 
information the report of the meeting 
of the Council in the January, 1927, issue of the 
JOURNAL, and in President Wickersham’s address. 

Part IV of the Report dealt with the work on 
the subject of “Property,” now going forward along 
the lines recommended by Prof. Bigelow’s special 
report, and the work on Trusts, which Mr. Austin 
W. Scott, of Harvard, the recognized authority on 
the subject in the United States, has in charge. As 


s, and 


appears in 


to this subiect the Direc tor calls attention to a 
slight change in method: 
“The Subject of Trusts is much less extensive than 


The combina- 
an experiment 
way in 
compara 


prelim 


any Subject we have heretofore undertaken 
tion of these circumstances has led us to try 
which, if successful, may become the model] for the 
which the tentative drafts Restatements in all 


tively small subjects will be luced The first 


inary draft on which Mr. Scott is now working will, when 
completed, cover not a part of the Subject Trusts, but 
the entire Subject This draft will then be submitted to 


a group of Advisers and thereafter proceed in the usual 
way from preliminary to preliminary draft until a 
draft is produced which submitted to the Council 
He has already made considerable progress on the prepa- 
ration of the first raft, but it is too early yet 
to predict the exact time when the tentative draft of the 
entire Subject can be itted to you. However, we 
look forward with 1 ble confidence to the completi 


draft 


may be 


preliminary 





is 





of the entire Subject in three vears 
Council’s Consideration of Tentative Drafts 


“The Relation of the Council to the Tentative 
Drafts” was the next topic of the report. The report 
called attention to the work of the Council in giving 
a searching examination to the tentative drafts sub- 
mitted by the Reporters, and the increasing difficulty 
of finding a way to do this effectively as the volume 
of material increases. It continued: 

“The mechanics f the drafts submitted by 
the editorial force to the Council, so that their function with 
respect to nay be properly performed, presents one 
of the most ult problems with which they have had 
to deal. The first attempt made to solve the difficulty was 
the appointment of committees to go over the draft with 
care considering both form and substance, the Council 
fining themselves to the more important substantive state- 


tor treating 


them 1 


ia 
ain 


con- 
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ments of law appearing in the sectio1 Ex, how- 
ever, has shown that this plan does not rk out as well 
as was hope At present the Council are trying the plan 
of having the President ask a number of members con- 
sider with care before the meeting small portions, indi cated 
Dy the President, of the prelimi e€ con 
sidered at the meeting; each member undertak ng this 
work making a report to the Council on the sections re- 
ferred to him. At the meeting, as each t c treated in the 
draft is reached, the criticisms and suggestions made in 
the Report n 1e sections in the toy are discussed, 
though not to the exclusion oft suggestions and criticisms 
by other members. The results of tl new plan have so 
far proved most satisfactory It apparently enables the 
Council to turn at once to the matters 1 the sect which 





should receive their attention 
Plan to Stimulate Bar Criticism of Tentative Drafts 
Under the head of ‘‘( ooperation ol Bar Asso- 


ciations in the Preparation of the Final Drafts ol 





the Restatement,” the report Said tnat the invita- 
tion to State and the principal local Bar Associations 
to cooperate by appointing committees to consider 
the various drafts had been widely accepted. 
Twenty of these had appointed « mittees, some 
having appointed separate committees on each sub- 
ject undertaken for restatement. Furthermore, Bar 
Associations were cooperating by calling attention 
} , 


tenta 
yf 4,154 


lusive ol 


of members to the desirability of procuring 
tive drafts, which had resulted t 
copies of these since the last meeting, ex 


the 6,751 copies sold to 


| law students for use in 








connection with their school work It continued 

“From all this appointment of committees and distri- 
bution of the tentative drafts we have received a consider 
able number of criticisms and suggestions with a view 
to their improvement. Nearly all of these criticisms and 
suggestions have some use and some f them are most 
important and helpful. At the same time we have not 
received as many criticisms and suggestions as we hoped 
rhis is doubtless due in part to the care with which these 
tentative drafts have been prepared But in spite of the 
care given to their preparation, the tentative drafts do need 
to be subjected to searching crit sm Person I do 
not believe that we shall obtain t riticism ess we 
can devise some plan which will sti: ate the mmittees 
which have been appointed by the state and local bar as 
sociations Several plans have er suggested to this 
end. One suggestion which appeals iS meriting ser 
ious consideration is that the met er the committees 
appointed by bar associations in s 1 adjoining states 
meet at some central location and dev tw r three days 
to a discussion of all the tentative tts so far published 





Subject, as Cont ossible 





on some on racts é p 
the Reporter or one of his prin Advisers or your 
Director to be present at these discussions Thus the 
committees appointed in the St s s, Indiana, 
Michigan, Wi nsin and lowa Chicag 
while those ited by bar associations on the Pacific 
Coast could in San Fra 

“I am, of course, aware that can be put 
into operation in all parts of the countr Che details must 
be varied according to circumstances What we desire is 
discussions of these tentative drafts groups of repr 
sentative lawyers he Reporters such discussions 
before taking up the work of preparing the drafts.” 

The report added that it was important that 
criticisms and suggestions by cooperating bar ass 
ciations of the drafts so far pu shed should be 
submitted as soon as possible [he acceleration 
payment of the Carnegie Corporation’s donatiot 
will result in its being expended at the end of 1931 
or tour years trom next Decem er The Institute 

| | } eS 

has kept steadily in view the desirability of com 


yr in final form a definite 1 significant por 


pleting | 
tion of the Restatement before that date. Its ait 


in brief, is to complete in final form by 


the Restatements of the Law Agency, Contracts 
Conflict of Laws and Trusts and a significant { 
rorts, Business Associations and Propert 


that timé¢ 


tion ol 





ll tat 
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[fo make it c that this is accomplished, the 
‘ntative draft e last part of the matter should 
e considers { Annual Meeting in 1930. 

A. questio1 vhich the Council would give 
irly conside is whether the revised drafts 

ll matter t was desirable to publish in 
i lecembe 1931, should be pre- 

ented for tion and action all at one time, 
hat is at the Meeting in the spring of 1931, 
whether t lraft of the first part of the 
arious subjects now being restated should be pre- 
nted at ear ! tings While undue haste in 
epa lrafts was undesirable, there 
vas much to 1 in favor of so planning the 
rk as t ng before any one annual meet- 
ng all the f fts covering the entire matter 
repared durit e first eight years of work. 

Chief Justice Taft Makes Brief Address 

At the n of Director Lewis’ report 

ef Jus I ( 1 the 1 and as soon as 

Vas Sé € ers se in a body. He 
vas escorted | applause to a seat on the 
strum P Wickersham felicitated the 
stitute I sit and said he was sure 
e members e delighted to hear him. The 
hief Justice sj in part as follows: 

It has eedingly interesting and I am 
ighted t le to be here Of course, I 
ist accour my time. This is a period 
hen we are pinions, and I am sure there 








SAMUEL WILLISTON 


REPORTER ON “CONTRACTS” 


will be some here who will think I would better 
have spent my time here than in writing those 
opinions. (Laughter). But it has been full of in- 
struction to hear what you have done as well as to 
hear what you are going to do. 

“I am delighted that you have this money, 
which is going to make what you do a great work. 
We do not despise money in this country—and we 
ought not to—but we may very well rejoice when 
the money is being devoted to something that will 
be most useful to the nation and to the people. And 
I hope you will not be discouraged when you con- 
sume the money more rapidly than you expected 
to spend it, because there is more money that can 
be gotten for a work which can prove itself, as I 
am sure this will prove itself. 

“I want to felicitate you on your great and 
chief work, the Restatement of the Law. That is 
what you organized to do. But it aids your work 
and it adds much to its immediate usefulness to 
have incorporated in the objects of your Institute 
this direct aid to the improvement in Criminal Pro- 
cedure, and I am delighted that you should have 
taken it up, and that you should have secured 
through the Spellman Fund the means of doing this. 

“No lover of his country can have gone through 
the last three or four years without having been 
stirred deep in his heart over the failure of the ad- 
ministration of our Criminal Law. I am no pessi- 
mist about that, however much some people may 








a 





of the grounds for 
is the deep feeling 


think I am. But I think one 
being optimistic in regard to 
that has evidenced itself all through the country, 
among the members of the Legislatures and among 
the people at large as distinguished—I do not want 
to be invidious—but as distinguished from those 
gentlemen of our profession whose chief function in 
the matter of legislation has been in the past to 
interfere with the effective operation of the criminal 
law by special provisions to save the case. We 
have them. We love our profession—but we know 
it—and if there is not somebody or some organiza- 
tion to look after the Forgotten Man—that is, so- 
ciety at large—we are not going to have an im- 
provement in the administration of the criminal law 
as we ought to have. Now, I think that Forgotten 
Man has raised himself so to speak, and here if you 
offer, as you are going to, an admirable Code to 
the Legislatures of the States, you will find there 
are majorities in every Legislature who will be de- 
lighted to be instructed and to be helped in putting 
in a Code that shall be effective, and that shall come 
from a source of impartiality and of knowledge 
which may not be doubted. 

“I want now to say a word for the small and 
humble body that I represent. We are trying to do 
what we can, and Congress has helped us to catch 
up with the Docket. It is a little difficult to speak 
with certainty with respect to just how much prog- 
ress has been made until] two or three years pass. 
The necessary delay in putting into operation the 
new Act of February 13 postpones our ability to 
determine. But the Solicitor-General advised me 
the other day that if we had sat another week we 
should have been hearing cases which were begun 
in our Court the first of the Term—that is, since 
the first of October. 

“Now, I do not know whether that will con- 
tinue. You cannot always tell. But I think that 
it is an indication that by the extended exercise of 
the writ of certiorari we are accomplishing what we 
hoped by the change. 

“I was amused at the necessity your director 
found himself under of assuring those who were in- 
terested, that the Council really gave attention—real, 
earnest attention—to the conclusions which were 
finally stated. Misery loves company, and I was 
glad to hear there was some doubt as to whether 
they were not using just an ordinary rubber-stamp, 
or whether they were doing the work their responsi 
bilities required them to. I sympathize with that, 
as that same thing has been queried with respect to 
the Supreme Court of the United States in the dis 
position of certiorari; and I am glad to make a simi 
lar defense and to assure you that such suggestions 
are not well founded; that they are as far from 
being well founded as they were in the story that 
Attorney-General Knox used to tell of the Con 
gressman who came in to see him and who said to 
him: ‘I would like to get two pardons.’ ‘What for?’ 
asked Mr. Knox. ‘For a postmaster and his son 
that have been convicted and sent to the peniten 
tiary for embezzlement of public funds,’ said the 
Congressman, ‘Well,’ Knox said, ‘Were they not 
guilty?” ‘Yes, they were guilty, but they were good 
fellows. They were strong supporters of mine.’ 
Knox said, ‘Why should they be pardoned?’ The 
Congressman said, ‘I understood there was a cus- 
tom here, and I came in to claim my right, that 
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every Congressman had two pardons during a 
Term.’ (Laughter.) P 

“Now that seems to be the view of some coun- 
selors with respect to our allowance certiorari. 
( Laughter.) 

“One more thing and I am done, and that is | 
am glad to say we have got the question of a new 
building for the Supreme Court of the United States 
fixed. (Laughter). I agree that it has not been 
with the unanimous consent of the Court—but that 
is not always present. We have, however, secured 
an appropriation of one million five hundred thou- 
sand dollars to buy the lot,—or the two lots, which 
lie immediately next to the Congressional Library 


Building and are just opposite The Capitol. We 
like our court room very much, and if all we had to 
do was to sit in the court room, it would be all 
right. But our records are being distributed all 
over. I sent out for a record the other day and they 
had to send to the Senate Office Building to get it 

“You gentlemen of the Bar know how little ac- 
commodation we can give you in the Supreme 
Court, and we must look forward to the growth in 
our records; we must look forward to a building 
that should be adequate and dignified; and there 
fore I think it is an occasion for congratulation that 
that course is settled. And I think it will go 
through, because we have the money in the treasury 
and the still more certain assurance that the Senate 
(Laughter and 





wishes to get rid of us.” applause.) 


Drafts Considered Section by Section 

The first tentative draft taken up by the Insti- 
tute was “Conflict of Laws—Restatement No. 3,’ 
prepared by Joseph H. Beale, Reporter—with Mr. 
Austin W. Scott as Associate Reporter in connec 
tion with the Chapters on Status and Corporations 
—in consultation with the Director and the Advis 
ers, It was considered by the Council at a meeting 
held December 17-20, 1926, and as amended it was 
submitted to the Institute with a view to criticism 
and suggestion for improvement. The Restatement 
with Indexes and Comment covers 178 pages and 
makes quite a substantial addition to work 
already done on this subject. The topics treated 
begin with “Status,” under which Marriage, Legit 
macy, Adoption and Guardianship are treated 
Then follows the Chapter on “Corporations,” unde: 
the first topic of which—‘“Creation, Recognition and 
Dissolution”—there are certain comments empha 
sizing a distinction between “the corporation, the 






legal instrument, and the associati 
the recipient of rights and the pet 
tions.” And it is stated that “in the 
of this subject, therefore, property will be said t 
be acquired, held and transferred by the A 








tion through the corporation; and action will be 
ascribed to the Association.” 

This distinction called forth objection on th« 
ground that it was a metaphysical view not m 
accord with the general legal understandi1 nf the 
matter and unnecessary as comment in a Restate 


ment. One member, for instance, insisted that the 
corporation was a thing -the real actor—and tha 
it did not help to say the association was the acto! 
and the corporation the mere inst 
expressed a similar view. Mr. Beale 
the parts of the comment which were q 
were necessary to make clear the principle on whic! 
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ie Restatement on this subject was based. He 
iggested that e Restatement be proceeded with, 
nd that 1 juestion, if necessary, be taken up 
ate! 

Phe Action by a Corporation,” “Carry- 
ng on Business,” “Shareholders,” “Interference 
with Internal Affairs,” and “Associations Incor- 
porated in More Than One State,” were then con- 

dered s¢ by section, a numerous sugges- 
tions were note by the Reporter for further 
ynsiderat Various sections stating what a 
tate cannot titutionally provide with regard 

the ad 1 foreign corporation and con- 
luct « s vithin its borders were objected 
to as il conflict of laws but as being 
plain questio1 constitutional law. The Reporter 
met the criti by saying that these sections were 
o intimately related to the subject that it was 
deemed advi include them. Chapter 7 was 
levoted to ty” and ler this general sub- 
ect the toy roperty General,” “Immov- 
ables,” and “M bles,” were taken up. 

Considerat f the Restatement on Conflict 
Laws wa ried over to the session Friday 
rning At it nclusion “Agency—Restatement 

No. 2” S ». Mr. Floyd Mechem, the Re- 


porter, being the platform for the purpose of 


answe Oo S explaining any of the sec- 
tions or com ts which members wished to know 
more about is Restatement with comments 
ind index ered 111 pages and embraced the 
following toy “Definitions,” “Termination of 
Authority ermination of Apparent Authority,” 
‘Terminati Power Given for Security,” and 
*Terminatiot f the Principal’s Consent that a 
Sub-Agent M \ct.”. The Reporter explained the 
terms employed from time to time, as occasion 
called for it, calling particular attention to the need 
for the expr “apparent authority” in connec- 
tion with the rights of third persons without knowl- 





edge or grounds for knowledge of termination of 
authority, or with no understanding that such 
should not be required, as against principals and 
agents, 

Consideration of “Torts—Restatement No, 3” 
and of “Contracts—Restatement No. 3” followed 
the same course as that of the Restatements al- 
ready mentioned. Mr. Bohlen, Reporter on “Torts,” 
gave such explanations of text and comment as 
were requested and made various notes for further 
consideration. This Restatement with the comment 
and index filled 145 pages and continued the subject 
of “Privileges to Commit Intentional Invasions of 
Interests of Personality,” dealing with the topics, 
“Defense of the Actors’ Interest.in Retaining Pos- 
session of Real or Personal Property,” “Forcible 
Entry,” “Forcible Taking of Personal Property,” 
and “Arrest.” Mr. Williston, Reporter on “Con- 
tracts,” explained the work of himself and Ad- 
visers. This Restatement, with Comment and In- 
dex, filled 75 pages, and covered the subjects of 
“Contractual Rights of Persons not Parties to the 
Contract,” and “Assignment of Contractual Rights 
and Delegation of Performance of Contractual 
Duties or Conditions.” 

At the banquet held on Saturday evening, 
President Wickersham presided and addresses were 
made by Prof. William Searle Holdsworth, Vinerian 
Professor of English Law at the University of Ox- 
ford; Owen J. Roberts, Special Counsel in the 
Government Oil Litigation and Member of the 
Council of the American Law Institute, and Silas 
H. Strawn, American member of the Chinese Extra- 
territoriality Commission and Member of the Amer- 
ican Law Institute. There was an informal recep- 
tion by the Council of the Institute to members 
and guests in the Ball Room of the Mayflower Ho- 
tel on Wednesday evening, and also a reception and 
tea on Friday afternoon in the Palm Court of the 
same hotel. 





PRESIDENT WICKERSHAM’S ADDRESS 


TO 


INSTITUTE 





ENTLEMI rHE AMERICAN LAw INSTITUTE: 
The 1 ng out of the first four years ot 
: 





the ite r tne Institute, marked by this, its 
fifth annual meeting, justifies, and perhaps requires, 
considera r beginnings and our objective 
and of the nat ind value of the progress we thus 
far have madé [o some of you it may appear 
uperfluot ll not seem amiss, 
while for the s quite important to 
state with just what is the task 
vhich the |] é rtaken. For despite 
lany pti uncements, there still exists in some 
linds a mis ption of our proper function. 
Possibly the implications from the title of our 
rganization run far beyond the limits of our task. 
An institute reasonably may be assumed to 
leal with any portion of that vast field which is 
onnected by t word “law”; a word which in a 
lemocracy may imply anything from laying down 
r interpreting the ft organization of 





the State to the minutest regulations of the habits, 


manners, dress, education, religion or amusements 
of a people. But taking it in the sense in which 
Judge Cardozo and Mr. Justice Holmes have de- 
fined it, as the rule which Courts of Justice apply 
in the determination of cases submitted to them, 
and the function of the lawyer as the sound predic- 
tion of the principle, the rule or the standard which 
a court will apply in a given case, an institute of 
law may well be supposed to concern itself with 
the study and ascertainment of all those factors 
which, on the one hand, may reasonably be assumed 
to justify prediction and on the other, which courts 
of justice with propriety may employ as bases of 
judgment. Viewed thus broadly, there are scarcely 
any limits to the legitimate activities of such an 
organization. But we came into existence for a 
more definite purpose and with a far more restricted 
intent. 

You will recall that the Institute grew out of a 
movement in the Association of American Law 
Schools, which led to a careful inquiry and study 
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into the causes of the existing uncertainty, com- 
plexity and unsatisfactory nature of American law, 
a study which resulted in the preparation and sub 
mission to a considerable bod § American judges 
and lawyers of a report, which was the occasion of 
a very representative meeting of the bench and bar 
of the country held in Washington in February, 
1923, at which this Institute was incorporated and 
organized. 

In that report the two chief defects in the 
American law were stated to be its uncertainty and 
its complexity, and one of the most potent causes 
of uncertainty was stated to be “lack of agreement 
among lawyers concerning the fundamental prin- 
ciples of the common law.” The report pointed out 
that law encycl ypedias, being collec tions of treatises 
written by different persons, vary greatly from 
topic to topic, both as to the completeness and the 
accuracy with which the authorities are cited and 
as to the skill with which the law is analyzed and 
stated, and are not and from the very nature of 
their objects and uses should not be either critical 
or constructive; that what is true concerning legal 
encyclopedias is also very largely true in regard 
to most American legal treatises, in which the au- 
thors’ point of approach is usually that of a photog 
rapher ; that what the profession needs is a restate- 
ment which shall be at once analytical, critical and 
constructive; that the chief characteristic of sucl 


a restatement should be the separation of the state 


ment of the principles of law from the analysis ot 
the legal problems involved; the statement of the 
present condition of the law, and the reasons in 
support of the principles as stated. 

While the purposes of the Institute in its char- 
ter were stated broadly to be 

“| . to promote the clarification and the simplification 
of the law and its better adaptation to social needs, to secure 
the better administration of justice, and to encourage and 
carry on scholarly and scientific legal work,” 


1 


the definite undertaking which it adopted was the 
ements in concrete form of the 


preparation of restat 
existing common law of the United States upon the 


great fundamental subjects of the law—such as 
Contracts, Torts, Property and the like. It was 
estimated that not less than ten years would be 
required to cover the major topics of law and it was 
to enable that task to be accomplished within that 
time that the Carnegie Corporation so generously 
endowed the Institute. Naturally, we turned to the 
Law Schools of the country for scholars competent 
to carry out this work, which, when done, must be 


submitted to the judgment of the profession at 
large. Few practitioners outside of the law schools 
possess the scholastic qualifications and still fewer 
command the leisure required for such an under- 
taking. 

Very early in the history of the enterprise, a 
conference of the Reporters and the Director agreed 
upon a report which was laid before the Institute 
at its second annual meeting, in February, 1924, in 


i 


which it was recommended that the publications of 
the Institute on a topic should consist of the fol- 


lowing parts: 

“(a) the Restatement b) the accompanying Treatise 
which parts shall be separately printed 

That in these restatements the principles shall be stated 
with such fullness as will afford an adequate presentation of 
the subject: and the treatises shall contain such amplification 
and illustration, and explanati 1s shall be necessary for the 








complete understanding and practical 
ciples.” 

At a later conference between t Director and 
the Reporters, it was agreed that (1) the Kestate 
ment shall contain principles of la mment and 
illustrations ; le ect and 
positive stateme i te in 
separate pars the 1ent 
Irrespective of the arrangement ipters and 
parts of chapters, it was also agre¢ that the sec 
tions shall be numbered consecutive t ohout 
the topic. \t that same annual meet os liscus 
sion took place on the floor con » the form 
of the Treatise which should ( l tne 
Restatements Judge Mack, of . \ : sked 
the Director whether he meant t ireatise tft on 
tain a complete list of authoriti Were 
they to be full and complete, like Wigmor« Evi- 
dence or Williston on Contracts irector Lewis 
replied that if by a complete list J Mack meant 
that care would be used to secure all the authorities 
upon which any careful lawyet m<¢ 
would naturally rely in an importa! ( uld 
say, yes. If, on the other hand, | il vhether 
an exhaustive list of alk author pub 
lished, he would say, no. And the me gen 
eral discussion as to the kind lreatise each ol 
the Reporters would write. 

While the form of the restatement was thus 
settled by the Reporters, no « te tion was 
taken concerning accompanying treatise 

In the annual report of the Director, read at 








the Third Annual Meeting, in May, 1925, he re 
ferred to the fact that the state1 ts the title 
pages of the Restatements t t that the 
['reatises had not been consid the ( i 
that the first problem consider t Institute 
was to settle on the form of Restatement which 
would accomplish the objects 1 imely, the 
promotion of the certainty a1 ty the com 
mon law, and at the same time bi h as uld be 
followed with reasonable uniformit the Restate 
ment of every subject; that it ! iys been as- 
sumed that the Treatise would esent the indi 
vidual work of the Report: : from 
the Restatement, which repr rk of 
the Reporter a1 d his advise 

At that same meeting, there id ission 
on the floor respecting the fort Treat Pr 
fesso! V alter W Cook, of Connect t. made some 
observations which led Mr. W ton to ask, “Is 
what is desired here a treatis¢ e, or 
is it a restatement of the law at the 
same session, Mr. Washingto1 ( ssee, very 
accurate stated in apt tern t nderstood 
to be the line which the Institut Va wing 

*TI t rent 1s 1 t ‘ lik 
the ( a " the Code ‘ + 
not ft be it ok on the £ Ke 
Blackstone and Kent; it is not t pul 
lication stating the law with a <« cl 
Ruling Case Law, Corpus Juris and | t to be a 
concrete restatement concisely mad t f the 
common law as it is today in t Stat The re 


statement 


‘ 1 aT 
cipies ale 


ns for the restatement 





is to be published in a 
t e direct and positiy t t the \ 
ed i separate parag t il 
€ y a treatise g g tne 
rt the va us court l 
ts and United Sta g 
the 





which shall have | ¢ 
If the objects and put : t 














the Restaten ind specifically, 
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; lawyer will have before him 
f ime or more, the restatement. In 
ther and sey lume accompanying the restatement, the 

t t existence at the time the 


atise, g g es 

Sta mer 
\t the meeting of the Council held December 
16-19, 1925 é is read an extract from the re- 
rt of the D tor to the Executive Committee on 
Octobe ), 1925 ncerning the Treatises which 
were to a y the Restatement, in which the 
work don rious Reporters on the Treatise 
vas referre Che Director said he had watched 
vith cor el e interest the reaction from the 
embershiy f the Institute on the drafts of the 
iralleling ‘J ses which had been distributed the 
-evious Mat nd April; that so far as he could 
ee, the mit f the members had been very 
largely occupied with the Restatements, and little 
ir no attenti id been paid to the Treatises ; that 
this conclu reached because the criticisms 
ind suggestions received had been confined to the 
Restatements; that he felt that perhaps more at- 
tention wou e paid to briefs or monographs 
h would lesigned primarily to justify the 





tatements to those who already had information 
I interest in one or more of 
or monographs being con- 
fined to a n of legal theory and to those 
atters in t Restatements which dealt with the 
it well sett! principles of law. He said he was 
also concern th the mounting financial cost of 
1g tentative drafts of com- 
plete Treatis¢ that, after consideration, he had 
our immediate task 
factory Restatement 
we had undertaken 
iould be confined to 

mean that in sub- 
af of the Restatement 
f any subject the members and the Annual Meet 
1] anything but the draft 
the Restat« t itself. It was, indeed, essential 
h ere | mitted in connection with these 
lrafts, addit ind corroborating material which 
would assist t embership in comprehending and 
telligent! ng the statements made in the 
mittee thereupon 
n 1 Council to pro- 
eed according he Director’s suggestions. At 


preparin t 


come to the ision that as 








its meeti! JYecember, 1925, the Council con- 


’ 


idered tl t and resolved: That in submit- 
itat f the Restatements to the 
Membershiy Institute and the Annual Meet- 
s, there sl] e transmitted with the Restate- 
ents, or as thereafter as practicable, such 
ymmentaric may facilitate the consideration of 
where there is 
’ un a section, the Com- 

entary sl vy wherein the actual difference 


exists in tl thorities and the reasons for the 


id ! 1 the Restatement. 
The Council t regard it as advisable to sub- 


mit with the ntative Draft Restatements com- 


lete paralleling treatises, repeating everything that 
s said in the estatements, with full citations of 
uses bearing every statement made. In the 
ight of this | it must be apparent that criti- 
ism of the wv f the Institute for failure to fur- 
tatement a complete citation of 
ll the author upon which the propositions of 
iw set fortl based, is entirely premature. A 





Harris & Ewing 
FRANCIS HERMANN BOHLEN 
REPORTER ON “Torts” 





critic of the Institute, in an article in a current law 
review, lays great stress upon this point saying, 
“The Courts and practitioners will be disappointed 
in the poverty of reference.” If the writer had 
familiarized himself with the records of the Insti- 
tute he would have postponed this objection until 
the Institute shall have finally decided upon the 
form and content of the Treatises which are to 
follow and explain the Restatements. Quite pos- 
sibly the temporary Commentaries which are pub- 
lished to aid in the discussion of the Restatements, 
in some instances may be too meager, but, as the 
Director stated in his report above referred to, the 
members thus far appear to have been primarily 
concerned with the Restatements and to have given 
but little attention to the Treatises. At the proper 
time, of course, a decision must be reached con- 
cerning the Treatises. One thing would seem cer- 
tain, that is, that if we are to succeed in clarifying 
the law; making it more certain and less complex, 
we shall not resort to the preparation of digests 
in imitation of Halsbury’s Laws of England, or in 
competition with such American works as Corpus 
Juris and Cyc, or the American and English Ency- 
clopedias of Law and Pleading; neither will we 
accomplish our objectives by publishing a series of 
mammoth text books like Cook on Corporations, 
Wigmore on Evidence, Pomeroy’s Equity Juris- 
prudence or Jarman on Wills. 

The same critic to whom I have referred, com- 
plains that the partially completed productions of 
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the Institute, in the four years of its existence, are 
so small in volume and scope, as compared with 
the whole body of the law, and the cost so great, 
as to afford ground for fears that its plan is too 
cumbersome and elaborate to give results commen- 
surate with the effort, time and money involved. 
Whether or not the results of the labors of the 
Institute will justify the time, labor and money 
expended upon them, must depend upon the final 
product. It is surely too early for any well founded 
conclusion on that point. No such undertaking as 
ours ever has been entered upon in the past. 

The Codes of Theodosius and Justinian were 
in the nature of legislative acts, made effective by 
Such also was that of Napoleon. 


imperial decree. 
was nearly twenty 


The Civil Code of Germany 
years in the making, and was accomplished by the 
labors of three Commissions. It involved a con- 
sideration of the varying laws of the twenty-five 
different states composing the Empire and when 
completed was made law by Legislative Act. 

Our work requires consideration of the de- 
cisions of the Courts in 48 separate states of the 
American Union, besides those of federal jurisdic- 
tion, and it must find its sanction in the voluntary 
acceptance of the work by bench and bar as an ac- 
curate statement of the existing common law. 
Necessarily, to secure this accuracy, the soundest 
learning and the utmost care and thorough re- 
search are required. If only one hundred pages are 
produced, they must be demonstrably accurate. 
The value of the work cannot be measured by bulk. 
3ut even so, we may reflect with satisfaction upon 
the reasonable progress of the work. The Annual 
Meeting of 1925 discussed tentative drafts of 69 
sections of the law of Contracts, 77 sections of the 
law of Torts and 32 sections of the law of Conflict 
of Laws. This was the first substantial batch of re- 
statements which had passed ‘through the Council. 
There were discussed at the annual meeting in 1926, 
56 sections of Restatement of the law of Contracts, 
covering 68 printed pages and accompanied by 27 
pages of Commentaries; 28 Sections of the law of 
Torts, covering 103 printed pages, and accompanied 
by 33 pages of Commentaries; 91 Sections of the 
law of Conflict of Laws, covering 109 printed pages 
and accompanied by 32 pages of Commentaries; 
and 155 sections of the law of Agency, covering 144 
printed pages. 

During the past year, the Council has passed 
upon for submission to this meeting, 44 sections of 
the law of Contracts, covering 66 printed pages, and 
accompanied by 44 pages of Commentaries; 56 
sections of the law of Torts, covering 137 printed 
pages and accompanied by 75 printed pages of 
Commentaries; 123 sections of the law of Torts, 
covering 166 printed pages and accompanied by 40 
pages of Commentaries and 8&4 sections of the law 
of Agency, covering 102 printed pages and ac- 
companied by 20 pages of Commentary. 

Quantitatively, thereore, this output scarcely 
justifies the criticism of meagre. Qualitatively, you 
must be the judges. This volume of material has 
been produced by the constant labors during these 
years of about 60 scholars—a large majority of 
them professors and law school instructors, but in 
cluding several practising lawyers. It also has 


passed the careful critical examination of the thirty 


AUSTIN WAKEMAN SCOTT 


REPORTER ON “TrusTS” AND ASSOCIATE REPORTER ON “CONFLICT 
or Laws” 
three members of the Council followed by discus- 


sions at several prolonged meetings 
One of the significant events of 
was the readjustment by the Carnegie Corporation, 
at the request of your Executive Committee and 
with the approval of the Council, of the payments 
to be made to the Institute by the Corporation ot 
the remainder of its donation in aid of our work 
These payments under the original terms of the 
gift were being made at the rate of $110,000 a year 
They have been changed so that for the year 1926- 
1927 and each of the four successive years there- 
after, $140,000 will be paid, and a final payment of 
$15,000 for the first half of the fiscal year 1931-1932 
This readjustment was asked for upon the grounds 
Firstly, that the wide and active interest in the re- 
statement of the law has given an intensive char 
acter to the work, which ought not to be checked, 
and which, if continued, would 
the subjects already undertaken 
a shorter time and in concentrating the expenses 
for that work in that shorter time; Secondly, that 


the past year 


; 


result in covering 


restatement 1 


before the restatements now eg ing on can have 
their final revision and be given to the public as 
official publications of the Institute, certain othe 


subjects must also be brought to such a point that 
the very difficult matter of terminology in all the 
restatements may be settled for all the principal 


subjects at the same time ar ear \ 
Continued on pag 
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Y.M.C. A. HELD PART OF WAR TIME 


MILITARY 


ESTABLISHMENT 





American and 
ot Y. M. &. A, 


German Members of Mixed Claim Commission Unable to Agree as to Status 
Members in War—Matter 


Referred to Hon. Edwin B. 


Parker, Umpire, Who Decided That Organization Possessed 
Military Character During Late Conflict 





By JosepH Conrap FEHR 


Former Special Assistant to U. 


ORE tl eight years after the signing of 
M the Armistice it has at last been determined 
by an International Court of Arbitration that 
the Y. M. ¢ was a part of America’s war-time 
military establishment. That is to say, the Mixed 
Claims Commission, United States and Germany, 
perhaps the greatest international Court of Arbitra- 
tion ever established between two countries and 
now sitting Washington, has decided that the 
¥; aes tn A t a civilian organization during 
the War. 
This much mooted question arose in connec- 


idication of claims put forward by 
a party of fifty-seven Y. M. C. A. workers who, 
while passengers on board the ill-fated British 
steamship “Oronsa” enroute to France to serve with 
the American peditionary forces, lost all their 
personal property and effects when that vessel was 
torpedoed and sunk in the Irish Channel on April 
28, 1918. 


tion with the 


The precise question passed on by the Mixed 
Claims Commi n was whether at the time of 
the “Oronsa” sinking the Y. M. C. A: passengers 


nanaged to escape with their 


abs yard, wi 


lives, were ‘ ns” or members of the “civilian 
population” of the United States, as these terms 
are used in the Treaty of Berlin. 

After carefully considering the peculiar facts 
and circumstanc: f the case the American and 
German Comn ners were unable to agree. The 


disagreement iccordingly certified to the Hon- 
orable Edwin rker, the Umpire, for determina- 
tion whose final decision rejects the claims on the 
theory that tl time Y. M. C. A. enjoyed a 
military status 

In thus fixing the war status of the Y. M. C. A 
the Umpire had ed the way by his far reaching 


decision in the Christian Damson case. Damson 
had been the master of the army transport Joseph 
Cudahy, ar 1 tanker, which was held to be “naval 
ind military v r materials,” within the mean- 
ng of that ex; n as carried into the Treaty of 
Berlin from the Treaty of Versailles. The Umpire 
found that Dan n was “an American national in 
the exclusive employ and pay of the Government 
f the United St time of war and a part of 
nd subject to the absolute control of a militarv 
rm of that G nent whose every resource and 
effort was direct iwainst Germany and her allies; 
that he was subject to military discipline and to 
rial by court-martial: that under the decisions of 
he Judge Ad te General the Army of the 
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S. Attorney General 


United States and of the Courts of the United States 
he was ‘serving with the armies of the United 
States in the field.’” 

On the strength of this finding the Umpire held 
that “ .. . The true test in determining what 
nationals of each power belong to this class (civil- 
ians) is to be found in the object and purpose of 
their pursuits and activities at the time of the in- 
jury or damage complained of, rather than in the 
statutory label which their respective nations may 
have happened to attach to them. By reading 
the reparation provisions as a whole, it is clear 
that the term ‘civilian population’ and ‘civilian’ 
describe a ciass common to all of the Allied and 
Associated Powers and that Germany’s liability un- 
der the Treaty attaches only where claims are put 
forward by such a power for damages suffered by 
such of its nationals as fall within the general class 
described. If the activities of such nationals were 
at the time aimed at the direct furtherance of a 
military operation against Germany or her allies, 
then they cannot be held to have been ‘civilians’ 
or a part of the ‘civilian population’ of their respec- 
tive nations within the meaning of the Treaty. The 
line of demarcation between the ‘civilian popula- 
tion’ and the military within the meaning of the 
Treaty is not an arbitrary line drawn by the statu- 
tory enactments of the nation, each nation draw- 
ing it in a different place, but a natural line deter- 
mined by the occupation, at the time of the injury 
or damage complained of, of the individual national 
of each and all of the Allied and Associated Powers 
without reference to the particular nation to which 
he may have happened to belong.” 

Counsel for the U. S. denied the application 
of the Damson decision and made elaborate and de- 
tailed arguments for the purpose of differentiating 
the Y. M. C. A. claims. 

To show the non-military character of the 
Y. M. C. A. and particularly of the “Oronsa” party, 
it was pointed out that while on board the “Oronsa,” 
the claimants carried no arms of any kind and were 
subject to no military jurisdiction whatsoever, and 
received no pay or other compensation from the 
United States Government or any department 
thereof, and that they either paid their own ex- 
penses or had their expenses paid by the Y. M.C. A 
out of moneys raised through popular subscription 

It was definitely established that no members 
of the “Oronsa” party were at any time prior to the 
disaster under any military control whatsoever and 
that the lost personal property and effects were paid 
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for, or else charged to the account of each man by 
the Y. M. ¢ \., and therefore entirely their own 
property. 

In presenting the claims 
hat all that was necessary to 


unsel for the United 


States maintained that a 
establish the civilian status of the Y. M. C. A. party 
on board the “Oronsa” was to inquire whether these 


passengers would have been amenable to military 


law and subject to court-martial for an offense com 


mitted while on board that vessel. In view of the 
fact that the “Oronsa” was a British merchant ves 
sel and not an American or English army transport, 
nor under the control of an American or English 
army or navy officer, it was argued that they were 
obviously civilians during the entire voyage and 
consequently “civilian victims” of the sinking; that 


is to say, they were no mors 
tary character than was any person who during the 
war embarked ivil then later upon 
reaching his destination abroad, enlisted for service 


impressed with mili- 


as & € ian and 





with an allied army “in the field.” 

“The status of such an individual,” 
declared the American Agent, “certainly did not at- 
tach or become fixed until he did so enlist or join 
the military forces after reaching his destination, so 
that at the time of his embarkation and during his 
was clearly a 


military 


the high seas he 


entire voyage on p 

civilian and not by any manner of means impressed 
with the military or quasi-military status he later 
acquired.” 

On the other hand, the 
contended that the fifty-seven Y. M. C. A 
gers on the “Oronsa” were as a matter of fact, at the 
time of their losses, a part of America’s war-time 
machine, and that the personal property, which the 
claimants “deliberately carried into the zone of war 
and exposed to risks to which the property of ‘civil 
sed, was impressed with 


German Government 
passen- 


ians’ was not generally exp: 
the military character and that its loss does, there 
fore, not come under that class of losses for which 
Germany is financially responsible under the 
Treaties.” 

Jesides relying on the 
ferred to, the German Government supported its 
contention as to the military intentions and pur- 
suits of the Y. M. C. A. party by reference to cer 
tain official publications of the Y. M. C. A. contain 
ing a detailed account of the war work done by the 
Y. M.C. A. The Umpire was apparently impressed 
with these eulogiums for his opinion and decision 
that Germany is not obligated to compensate for the 
losses complained of because of the military charac- 
ter of the respective claimants, bears witness of an 
intensive study of these works. 

Among the damaging admissions in these pub- 
lications is an order issued by the President of the 
United States on April 26, 1917 reciting that “official 
recognition is hereby given the Young Men’s Chris- 
tian Association as a valuable adjunct and asset to 
the service,” which was published in General Order 
No. 57 of the War Department for the information 
and guidance of the Army. The Umpire also 
found that the Secretary of War expressly stated, 
“Whether or not an exemption from military service 
shall automatically be made in favor of any such 
young men (members of the Y. M. C. A. engaged 
as such in war work) cannot now be determined, 
but, pending their actual call to the colors, this De- 


Damson case above re- 


partment will recognize their services as directly in 
aid of the men in our own Army.” 








The commander-in-chief of the American Expe- 
ditionary Forces, writing to the time executive 
of the Y. M. C. A.. declared, “In view of the mi 
importance of the Y. M. C. A. with the A 
and with the other Allied Ar: [ believe 
your personnel should continue for the present in 
the service of the Y. M. C. A. unless they are spe 
cifically called by the Government for military duty 
of another kind.” 

Then, too, the Y. M. C. A tted that “A 
contributing cause to America triumph in the 
World War was the high moral e troops—the 
unconquerable spirit of the America: Idier. It 


1 


was to assist in maintaining this the high 
est pitch to help render the men ‘fit to fig! 


t’ that 
the Y. M. C. A. lf 


threw itself int e struggle” and 


that “ In two years the Y. M. C. A. created 
an organization for entertaining and amusing the 
Army which ultimately became recognized as being 


as indispensable to the social welfare in modern 


scientific warfare as were the departments which 
fed and clothed them to their material welfare.” 
This no doubt valuable service th M.C.A 
made the mistake of designating “A specific military 
function in maintaining and promoting morals”’ 





and so, ad infinitum the Y. M. C. A. has gone 
on record with statements suc] the following, 
and the Umpire took them at the 

“War is a grim business and until t War had been wor 
military efficiency was the sole consideratior As a mere 
purveyor of comforts and luxuries rga n could 
have been granted a share of the ina te transportation 
for its supplies and workers. Because Y. M. C. A. welfare 
work and other activities grappled effectively with intangible 
foes that reduced the fighting efficier f s ers, and that 
cannot be reached by military regulat penalties, its 
service was welcomed by the Americar All vernments 
and commanders as contributing directly to victory.” 

“The overseas organization was r a dual super 
vision. Its authority, gradually defined experience accum- 
ulated, was drawn from the National War Work Council 
upon whom rested the ultimate res} ty As a part of 
the A. E. F., it was under the dir tr f the Com 
mander-in-Chief the Commander, t igh the Gen- 
eral Staff, concerned himself with t prescription of regula 
tions designed to ‘gear in’ the Y. M. ( A. organization as a 
part of the military machine \ nilitarized organi 
zation, the Association was obliged litary sanction 
for every activity not specifically pr f n the General 


Orders related to its work.” 
War Department records 


that the 
Amer! 





Adjutant General of the peditionary 
Forces in referring to “Y. M. C. A. agents in the 
Zone of Armies” had stated that “ ev should thor 
oughly understand that they ar v considered 
as militarized and are, consequent ubject to al 
the rules, regulations and orders w h apply t 
soldiers in the zone of the armies.” e Comman 
der-in-Chief of the American | lit Forces 
had also written “I have the | r to call your at 
tention to the fact that these ors tions are now 
militarized and are under the contri ind super 
vision of the American military authorities.” In the 
opinion of the Judge Advocate General of the U. S 
members of the Y. M. C. A. se go with the A. | 
F. were “persons accompanying or serving with tl 
armies of the United States in t field” in time 
war within the meaning of the 2d Article of Was 
and as “such amenable t court-martial f 
offenses committed while ‘so s¢ ng.” He had f 
thermore held that members of the Y. M. C. A. e1 


route to the war zone on the western front bega: 
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their servic¢ th the A. E. F. at the port of em- 
1 States on the theory that 
transportat f men and materials to the theater 
yf is al ri iI f military operations, 
As a matter ict the members of the Y. M. C. A, 

t to pur se supplies from the 
Quartert t Department of the Army; their per- 
y was carried on the 
against the A. E, F. 
ileges extended ordi- 
lilitary establish- 





not perturb the 
even upon reaching 
in Expeditionary 
Forces t retaine their civilian status and 
produced « to show (1) that Y. M. C. A. 
men were not required to take an oath either for 
nents or while with the 
while members 
ha ile in France they 
were at all 1 under the control of their own 
iors and were only 





under such 1 ry and usual army supervision 
a to all civilians within the war 
area and 3 t they were ol ly subject to obe- 
ilations as were ap- 

sense to the move- 
a ins at or near the front. They 
stressed the t that the army control only came 
into existence en Y. M. C. A. secretaries actually 


entered duties with the army within the 


zone of milit perations, and that at the time of 
the sinking | Oronsa” the army exercised no 
more co! would have exercised over any 
other civilian crossing the seas in a merchant vessel. 

It w [ ted it that while serving 
with the n Expe nary Forces in Europe. 
a er etaries like all civilians so situated 
were subject t lilitary law and discipline only in 
the general 1 ng and acceptance of those terms. 
For instance, they were not subject to court-martial 
for violating t provisions of the Army code unless 
the offense would render any civilian offender so 
liable. Thu t was seriously argued, that a Y. M. 
C. A. secretat ild have deserted at the front and 
aside fr na f disgrace, could not have 
been punished for his offense by the military author- 
ities. 

Althoug! M. C. A. workers with the armies 
“in the field’ re extended every courtesy, kind- 
ness. al leration by the military authorities 
and were p¢ ted to purchase materials from the 
army cantee | the commissary, they never re- 
ceived militat enition ‘heir services were re- 
garded as s, educational and moral na- 
ture, an ( vere sense classed as 
combatants At no time were they ever granted 
honorable dis ges 

In this connection it is interesting to note that 
the Judge Ad te General of the United States 
has held that: “Neither persons in the employ of 
the Young M Christian Association nor those in 
the emplov of t! American Red Cross are persons 
in the militar rvice of the United States, so as to 
be entitled to the benefits of either the War Risk 
Insurance Act (40 Stat. 398 f the Soldiers’ and 
Sailors’ Relief Act (40 Stat. 440) Neither the 
American Red C1 nor the Young Men’s Chris- 


tian Association is a part of the Army or Navy, but 
both are purely civilian organizations.” 

Y. M. C. A. workers were exempted from the 
operation of the Draft Act. As a matter of fact and 
common knowledge men who served overseas or in 
American cantonments as Y. M. C. A. secretaries 
are disqualified from membership in the American 
Legion, the great American postwar organization of 
world war veterans, on the grounds that their war 
work was never recognized as anything but civilian 
in character. It is also a noteworthy fact that Ger- 
many permitted American Y. M. C. A. secretaries to 
continue their welfare work in prison camps in both 
Germany and Austria after the United States en- 
tered the war, and they were extended every cour- 
tesy and consideration in the performance of their 
duties. 

With all the evidence and arguments, pro and 
con, before him touching upon this singular ques- 
tion, the Umpire decided: “That the members of 
the Y. M. C. A. who served on the western front 
were, in the language of the Commander-in-Chief of 
the A. E. F. ‘militarized and . under the control 
and supervision of the American military authori- 
ties.” Or, to use the language of their own spokes- 
man, they were ‘a part of the military machine.’ 
. . » They rendered military service of a high order 
The mere fact that they were not formally inducted 
into the Army or were not in the pay of the Govern- 
ment of the United States is immaterial so far as 
concerns the question here presented. They had 
voluntarily segregated themselves from ‘the civilian 
population’ as that term is used in the Treaty of 
Berlin. They had deliberately exposed themselves 
and their personal belongings to the risks of war 
which began at the port of embarkation. The pro- 
visions of the Treaty of Berlin obligating Germany 
to make compensation for damages to ‘civilians’ or 
to ‘civilian victims’ or to the ‘civilian population’ 
were manifestly intended to apply to the passive 
victims of warfare who entered the war zone, sub 
jected themselves to risks to which members of the 
civilian population generally were immune, and 
participated in military activities, whether as com- 
batants or noncombatants. There can be no 
doubt but that members of the Y. M. C. A. serving 
with the A. E. F. were engaged in activities aimed 
at the direct furtherance of military operations 
against Germany or her allies and hence under the 
rule announced in the Damson case ‘they cannot be 
held to have been “civilians” or a part of the “civil- 
ian population” of the United States’ within the mean- 
ing of the Treaty of Berlin. Personal equipment, 
uniforms, and personal effects were especially 
adapted for use in and were intended for service 
with the American Expeditionary Forces. The loss 
is not one for which Germany is obligated to com- 
pensate under the Treaty of Berlin.” 

Umpire Parker’s decision and opinion is a 
unique contribution to international law. It no 
doubt goes a long way in definitely fixing the war 
status of other war-time auxiliary organizations. 
Salvation Army canteen girls and the Knights of 
Columbus performed services almost identical with 
the work done by the Y. M. C. A. However, as 
counsel for the U. S. pointed out there was little, if 
any, essential difference between war workers 
serving under orders of the Y. M. C. A., Knights of 
Columbus, the Salvation Army, and other similar 
welfare organizations on the one hand, and the dol- 









254 





AMERICAN BAR ASSOCIATION JOURNAL 








lar-a-year war workers with their headquarters in 


Washington on the other, except that the former 


went to France in order to aid as best they could 
in their civilian or quasi-military capacity with the 
armies “in the field” while the latter performed their 
highly meritorious services in Washington or in 
traveling. Regardless of any arbitrary distinctions 
these groups were all like the soldiers in the field 
actuated by the same purpose; i.e., devoting their 
untiring energies to the task of winning the war and 
bringing it to a speedy end 


The Constitutionality of Statutes Com- 
pensating Justices of the Peace by 
Costs in Civil Cases 


In the case of Tumey v. State of Ohio, No 
527, October Term, 1926, on March 7, 1927, the 
Supreme Court of the United States held that cer- 
tain statutes of Ohio in providing for the trial by 
the mayor of a village of one accused of violating the 
Prohibition Act of the State, deprived the accused of 
due process of law and violated the Fourteenth Amend- 
ment, because of the pecuniary and other interest 
which those statutes gave the mayor in the result of 
the trial. In the particular instance, the Mayor would 
have received $12 costs of trial and his municipality 
$50 (half of the fine) in case of conviction, but not 
otherwise. The opinion, delivered by the Chief Jus- 
tice, is elaborate and admirable, and leaves nothing to 
be said. There was no dissent. One can but admire 
the persistence of the defendant, who carried his case 
through five courts, before this great word was spoken 
which has added to the security of every American 
in having an impartial judge. “Every procedure” said 
the Court, “which would offer a possible temptation 
to the average man as a judge to forget the burden of 
proof required to convict the defendant, or which 
might lead him not to hold the balance nice, clear and 
true between the State and the accused denies the latter 
due process of law.” In view of the broad principle 
of this opinion the question may now well be asked, 
has a man due process of law who is the party to 
a civil case before a Justice of the Peace who will be 
paid by collecting costs from him if judgment is ren- 
dered against him, but who will be unpaid if judgment 
is rendered against the opposite party from whom costs 
cannot be collected? 

In his monograph upon “The Fee System in the 
United States” Professor Thomas K. Urdahl had oc- 
casion to say of the fees of Justices of the Peace’: 


“There is perhaps no part of the 
tem which exists with such unif 
Justice of the Peac« And every almost without an ex- 
ception, his remuneration consists it » fees which he collects 
This official seems almost indispensable to the local adminis 
tration of justice, and no state has as yet been able to devise 
any fair and economical system compensation other than 
by fees.” 


In his discussion of the 


American judicial sys- 
in all states, as the 





subject he concludes: 

“Perhaps no single influence has done more injury through 
the American courts that the fee system in its effects on the 
Justice of the Peace.” 


One of the earliest things the writer had to learn 
of the administration of justice by these officers was 


that judgment goes against the solvent party. Assume 
that objection is made to the Justice of the Peace 


sitting on the 
that the objecti 


ground of interest, and proof is made 
ng party is solvent and that costs may 


1. 12 Transactions W Acad. Sciences 49, No. 216 (1898) 





be easily collected from him, but that the opposing 
party is an impecunious person from whom costs can- 
not be collected. Upon such a showing does not the 
full force of the ruling in Tumey v. State of Ohio 
apply to the situation, and is it not obvious that 
there is a possible temptation for the average man 
as Justice of the Peace not to hold the balance nice, 
clear and true between the parties? may be that 
by this decision the axe is laid at the root of a tree 
from which so much injustice has grown in the past 
The doctrine of this case may prove 
poison always at work in the courts with which the 
masses of the people have most t 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Combination 


in Unreasonable Restraint of Interstate Commerce Under Anti-Trust Act Found 


in Journeymen Stone Cutters’ Association Case—Compensation of Judicial Officer and 
“Due Process” Under Fourteenth Amendment—Texas Statute Against Partici- 


pation of Negroes in Primaries Held Unconstitutional 
Hawaii—Confltct of Laws—Denial of Habeas 


School Act of 





Foreign Language 


Corpus After Arrest for Deportation 


By Epcar Bronson TOLMAN 


Interstate Commerce 
An agreement of workmen not to work on material 
produced by non-union labor, the direct object and effect 
of which is to restrain the interstate sale and shipment of 
such material, although participated in by a single craft 
only and without the use of a “secondary boycott,” consti- 
tutes a conspiracy to restrain interstate commerce. 


Bedford Cut Stone Co. et al v. Journeymen Stone 
Cutters’ Ass'n of North America et al., Adv. Op. 581, 
Sup. Ct. Rep l. 47, p. 

The Bedford Cut Stone Company and other 
Indiana corporations, are engaged in the business of 
quarrying and fabricating stone in the Bedford- 
Bloomington nestone district. About 75% of the 


business is interstate. 

The Journeymen Stone Cutters’ Association of 
North Ameri - General Union, as it is called, is 
an association mechanics working in the stone 
cutting trade. It has about 5,000 members and 150 
locals. Membership in a local union carries with it 
membership in the General Union which exer- 
cises jurisdiction over all the locals. Members of the 
Association are engaged in all phases of activities 


involved in making stone ready for use. 

The stone companies brought a bill against the 
General Union, and some of its officers, and against 
1 number of Is and some of their officers in a 
federal district court in Indiana to enjoin the 
unions and their members from committing acts 
in restraint terstate commerce in violation of 
the Anti-Trust laws of the United States. In the 
trial court the bill was dismissed. The case was 

Circuit Court of Appeals where 
affirmed. Thereafter the Supreme 
the proceedings on certiorari and 


then taken to 
the ruling was 
Court reviews 


reversed the decree in an opinion rendered by Mr. 
fustice Sutherland 
The facts the case. as gathered from the 


ihstance as follows: 


pinion, were 
roduced by the stone companies 


The limest 


s used for building purposes. Part is shipped di- 
rectly to buildings: the remainder is sold in the 
ugh to contractors to be fabricated. This latter 
s sold in interstate commerce where it meets the 
ym petition kinds of natural and artificial 
tones 
The chi lucers of artificial stone are 
nionized and are located outside of Indiana. 


mpanies have operated under 


naffiliated unions in such a man- 


Since 192] 


greements Ww 


er as to close their operations to members of the 
seneral Union and its locals. The General Union 
sued a notice to all its locals and members direct- 
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ing members not to work on stone “that has been 
started—planed, turned, cut, or semi-finished—by 
men working in opposition to our organization.” 
Stone so produced by the companies was declared 
“unfair” and members of the General Union were 
ordered not to handle such stone. The injunction 
sought was designed to prevent the enforcement of 
this order. The order was in force quite effectively 
throughout the United States when the bill was 
brought. 

The evidence showed that the purpose of the 
order of the General Union was not to coerce pur- 
chasers of the stone or local contractors, but rather 
to coerce the petitioners who cut the stone at the 
quarries, by reducing their business and thus influ- 
encing others not to purchase the petitioners’ stone. 
This was made clear by testimony taken at a hear- 
ing before the Colorado Industrial Commission 
which is set out at some length in the opinion of 
the court delivered by Mr. Justice SuTHERLAND. 
\fter a careful review of the testimony the learned 
Justice said: ; 

From a consideration of all the evidence, it is apparent 
that the enforcement of the general order to strike against 
petitioners’ product could have had no purpose other than 
that of coercing or inducing the local employers to refrain 
from purchasing such product. To accept the assertion 
made here to the contrary, would be to say that the order 
and the effort to enforce it were vain and idle things with- 
out any rational purpose whatsoever. And indeed, on the 
argument, in answer to a question from the bench, counsel 
for respondents very frankly said that, unless petitioners’ 
interstate trade in the so-called unfair stone were injuri- 
ously affected, the strikes would accomplish nothing. 

It was shown that the means adopted here by 
the union was intended to operate after physical 
transportation had ended, and although it was con- 
ceded that interferences for some purely local pur- 
pose might not be violative of the Anti-Trust Act, 
it was declared that where an attack on and re- 
straint of interstate commerce was intended a differ- 
ent result was to be reached. The distinction was 
made clear in language as follows: 


But these inferences were not thus in pursuit of a local 
motive,—they had for their primary aim restraint of the 
interstate sale and shipment of the commodity. Interstate 
commerce was the direct object of attack “for the sake of 
which the several specific acts and courses of conduct 
(were) done and adopted.” And the restraint of such 
commerce was the necessary consequence of the acts and 
conduct and the immediate end in view. Prevention of 
the use of petitioners’ product, which, without more, might 
have been a purely local matter, therefore, was only a part 
of the conspiracy, which must be construed as an entirety ; 
and, when so regarded, the local transactions become a 
part of the general plan and purpose to destroy or nar- 
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row petitioners’ interstate trad In other words, strikes 
against the local use of the product were simply the means 
adoped to effect the unlawful restraint. And it is this re 
sult, not the means devised to secure it, which gives char 
acter to the conspiracy \ restraint of interstate com- 
merce cannot be justified by the fact that the ultimate 
object of the participants was to secure an ulterior benefit 
which they might have been at liberty to pursue by means 
not involving such restraint 
Certain cases which had been relied upon by 





counsel, among which were the first and second 
United Mine Workers’ cases and the United 
Leather Workers’ case, were considered and de- 
clared not applicable and it was declared that the 
facts of the case brought it within the principles 
enunciated in Duplex Co. v. Deering. That cele- 
brated case was epitomized as follows: 

The complainant was a manufacturer of printing 
presses and conducted its business on the “open shop” 
policy. There had been an unsuccessful strike to enforce 
the “closed shop,” the eight-hour day and the union scale 
of wages. The strikers and the local organizations to 
which they belonged were affiliated with an international 
association having a membership of more than sixty thou 
sand. They entered into a combination to restrain com 
plainant’s interstate trade by means of “secondary boy- 
cott,” in pursuance of which complainant’s customers in 
another state were warned not to purchase, install o1 
operate its printing presses and threatened with loss and 
sympathetic strikes should they do so. The strikers 
threatened a trucking company with trouble if it should 
haul the presses; incited employees of the trucking com 
pany and other men employed by complainant’s customers 
to strike in order to interfere with the hauling and in- 
stallation of presses; notified repair shops not to do 
repair work on the presses; threatened union men with 
loss of union cards and the blacklist if they assisted in 
installing the presses; and resorted to other methods of 
preventing the sal elivery of complainant’s presses 
in interstate commerce 

This court held that complainant’s business of manu- 
facturing presses and disposing of them in commerce was 
a property right entitled to protection against unlawful 






e and ¢ 


injury or interference; that unrestrained access to the 
channels of interstate commerce was necessary for the 


successful conduct of that isiness; and that the com- 
bination to hinder and obstruct such commerce by the 
means indicated w t lation of the Sherman Anti 
Trust Act. as amended by the Clayton Act The 
court further held that by prior decisions of this court. it 





had been settled that a restraint of interstate commerce 
produced by peaceable persuasion was as much within 
the prohibition of the Anti-Trust Act as one accom 


plished by for r threats of force, and that there was 
nothing in section 20 of the Clayton Act which modified 
gx 
that rule as applied to the case under review or justified 
+} ] } ‘ 


a resort to the sé ndary 
The learned Justice made unmistakable his 
views that the motives of the respondents in seek 
) protect themselves 


ing to redress grievances or t 
and their organizations could not make legal the 
result which was actually produced. With respect 


to this point he said 
Whatever may be said as to the motives of the re 
spondents or their general right to combine for the pur 
pose of redressing illeged grievances of their fellow 
craftsmen or f protecting themselves or their organ 
izations, the present combination deliberately adopted a 
course of conduct which directly and substantially cur- 
tailed. or threatened thus to curtail, the natural flow in 
interstate commerce f a very large proportion of the 
building limestone production of the entire country, to 
the gravely probable disadvantage of producers, purchas- 
ers and the public; and 1 st be held to be a combina- 
tion in undue and unreasonable restraint of sucl 
merce within the meaning of the Anti-Trust Ac 
interpreted by this court. An act which lawfully might 
done by one, may when done by many acting in concert 
take on the form of a conspiracy and become a public 
wrong, and may be prohibited if the result be hurtful to 
the public or to individuals against whom such concerted 
action is directe« any suggestion that such concerted 
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Law.,—Due Process 


crime is entitled to 
of the judicial officer shall 
deny to the defendant “due 
conflict with the Fourteenth 


ip. 508; Sup. Ct. Rep. v. 


empowering municipal 


arising from con- 


Prohibition Act the Vil- 
College Hill passed an 
ong other things, “That 


North College Hill, 
the amount of his costs 


in each case, in addition to his regular salary as 
compensation for hearing such cases.” The mayor 
was empowered to hear cases for violations 
throughout the County, which included the metrop- 
olis of Cincinnati. The ordinance further provided 
for the distribution of the balance of the funds for 
procuring detectives, prosecutors and others to 
carry out enforcement of the Prohibition Act. By 
statute the judge hearing a case was vested with 
discretion as to the severity of punishment. 

The plaintiff in error, Ed Tumey, was con- 
victed in the Mayor’s Court under the statute and 
ordinance despite the fact that he duly objected 
to the proceedings on the ground that they were 
in violation of the Fourteenth Amendment. After 
various appeals the Supreme Court of Ohio affirmed 
the conviction and the case was taken by writ of 
error to the Supreme Court of the United States. 
There the case was reversed and remanded in an 
opinion delivered by the Curer Justice. 

The opinion states the question presented for 
decision as follows: 


The question in this case is whether certain statutes 
of Ohio in providing for the trial by the mayor of a vil- 
lage of one accused of violating the Prohibition Act of the 
State deprive the accused of due process of law and violate 
the Fourteenth Amendment to the Federal Constitution, 
because of the pecuniary and other interest which those 
statutes give the mayor in the result of the trial. 


The issue in the case was made even clearer by 
the following statement: 


There is, therefore, no way by which the Mayor may 
be paid for his service as judge, if he does not convict 
those who are brought before him; nor is there any fund 
from which marshals, inspectors and detectives can be paid 
for their services in arresting and bringing to trial and 
furnishing the evidence to convict in such cases, except it 
be from the initial $500 which the village may vote from 
its treasury to set the court going or from a fund created 
by the fines thereafter collected from convicted defendants 


In applying the law to the state of facts the 
learned Chief Justice discussed the general principle 
affecting the case and said: 

That officers acting in a judicial or quasi-judicial ca- 
pacity are disqualified by their interest in the controversy 
to be decided is of course the general rule. Nice questions, 
however, often arise as to what the degree or nature of 
the interest must be. One is in respect to the effect of the 
membership of a judge in a class of taxpayers or others 
to be affected by a principle of law, statutory or consti- 
tutional, to be applied in a case between other parties and in 
which the judge has no other interest. Then the circum- 
stance that there is no judge not equally disqualified to act 
in such a case has been held to affect the question. We 
are not embarrassed by such considerations here for there 
were available in this case other judicial officers who had 
no disqualification either by reason of the character of 
their compensation or their relation to the village govern- 
ment 

All questions of judicial qualification may not involve 
constitutional validity. Thus matters of kinship, personal 
bias, state policy, remoteness of interest would seem gen- 
erally to be matters merely of legislative discretion. But it 
certainly violates the Fourteenth Amendment and deprives 
a defendant in a criminal case of due process of law to 
subject his liberty or property to the judgment of a court, 
the judge of which has a direct, personal, substantial pe 
cuniary interest in reaching a conclusion against him in 
his case 

The Mhkyor of the Village of North College Hill, 
Ohio, had a direct personal pecuniary interest in convict- 
ing the defendant who came before him for trial, in the 
twelve dollars of costs imposed in his behalf, which he 
would not have received if the defendant had been ac- 
quitted. This was not exceptional but was the result of 
the normal operation of the law and the ordinance 


Counsel for the State, however, argued that the 
case here fell within an exception to the general 
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rule because necessity required the maintenance of 
such a system as the one in question and cited cer- 
tain English in support of their contention 
The Court, the contention and 
distinguished the cases relied upon, concluding its 


discussion of this point as follows: 


cases 


how ever, rejecte 


There was then no usage at.common law by whicl 
justices of the peace or inferior judici Fy ficers were paid 
fees on condition that they convicted the "defend, ants, and 
such a practice certainly can not find support as due 
process of law it English pre l 
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we conclude that a system by which 





an inferior judge is paid for | service only when he 
convicts the defendant has not become so embedded by 
custom in the general practice either at common law or 





in this country that it can be regarded as due process of 
law unless the costs usually imy ire so small that 
they may be properly igt thin the maxim de 


minimis non curat lex 
The Mayor received for | fees and 
and from such costs under the Proh 


costs 








present case $12, 
Act for seven months he made about $100 a month in 


addition to his salary. We can not regard the prospect 
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from the whole county by the energy of the village mar 
shals and detectives ly employed by the village for 
the purpose. It is not to be treated as a mere village 
tribunal for village pect idilloes There are doubt 
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$100 which was the minimut unt, and therefore that 
he can not complain of a lack of due process, either in his 
conviction or in the amount of the judgment. The plea 
was not guilty and he was convicted No matter what 


the evidence was against him, he had the right to have 


an impartial judge He seasonably raised the objection 
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Elections,—Primary Elections—Discrimination on 
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sole 


five th 


Was 








political and that no violation 


was shown. writ of 
reversed this in an opinion del! 
Ho_MES 


He first disposed of the 





State of Te: 


1ents. At 


Herndon et al., Ad 
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He then sued the judges 


ul 


suit was political with the con 
little more than a play on wor 
was well settled that an acti l 
age even though the wrong is 

The learned Justice then bri 
constitutional aspects of the ca 
rejected the contentions of the 
saying 

he in mn is whe 





sustained we State 
to us open to a 


swer does 1 


necessary to consider the Fifteenth 


seems to us hard to imagine a more 





fingement of the Fourteenth. That 
plies to all, was pass¢ d, as we know 
protect the blacks from discriminatio 
Amendment not only gave citizens! 
citizenship to = ns of color, but 
the power t ithho - from them t 
the laws What is this but 

in the States shall be the same f 
white; that all persons, whether 


stand equal before the laws of the 
to the col red race, 
l desi gned 
them by Jaw because 
last case in Buchanan 





was prima li 
made against 
ed from the 
of Texas in the 
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Statutes,—Foreign Language School Act of Hawaii 
The Japanese parent has the right to direct the educa- 
tion of his child without unreasonable restrictions. 
The Constitution protects him as well as those who speak 
another tongue 
Farring t al. v. Ti 


450: Sup. ( 


own 


eushige et al., Adv, Op. 
to enjoin gov- 
of Hawaii from 
statute enacted to 
uage schools existing 
the relief prayed for. 
as that the enforce- 
the liberty and prop- 
if” an interest in the 
Fifth Amendment. 
afhrmed the decree 
the cas taken to the Supreme Court on a 
rit of cert Chat Court likewise affirmed the 
delivered by Mr JUSTICE Mc- 
irvey of the statute 
pi as follows: 
ntained many provisions min- 
empowering the Department of 
ula language 
defined to mean “any school 
other than the 
except 


The re ents brought a bill 
lerritory 


iS 1 travention of the 


re 


REYNOLD I mprehensive s 
-pitomized 


any 
te toreign 
in any language 


—_ 


language, 


uirements, a permit 
usly exposed; the pay- 
ndance and payable by 

iducting the school; 
tment of Public Instruc- 
ng detailed informa- 
tai permits to teach, 
ut which were to be granted only if the depart- 

t ) plicants’ ideals 
a pledge by each 
*t and to teach all pupils 
citizens; it limited 
hools could remain 
uurses to be taught, text 
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of 


sc 


subjects to 


be taught to 
it; it empowered 
f it became satis- 
or that the 
e requisite qualifica- 
penalty of $25.00 for 
ye a separate 


se pres¢ the departme! 


as een ione 


day to |! 


25 t lepartment with the Governor’s 
ilation limiting the right 
ttendance to pupils who attend public schools 
l r had completed the 

years of age. It 

used in primary 
ll was brought 
enjoin enti ment f the statute and depart- 
ies representing the 

contended that 
€ provisio1 mplained of would destroy their 
by affidavit stated that 
institutions or prin- 
es oT de vas bei go taught in the schools 
\ttorne eral contended that the provision 
roperty in the 
ing his opinion 


ic 

heh y ’ ‘ e t+oagurt 

tit ; Lci¢ ere ve i een 
lesionat text ks to he 
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aes — ereatte tnis 1 
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Referring to his survey of the statute and to 
the contentions of the parties, Mr. Justice Mc- 
Reynolds said: 

The foregoing statement is enough to show that the 
school Act and the measures adopted thereunder go far 
beyond mere regulation of privately-supported schools 
where children obtain instruction deemed valuable by 
their parents and which is not obviously in conflict with 
any public interest. They give affirmative direction con- 
cerning the intimate and essential details of such schools, 
intrust their control to public officers, and deny both 


owners and patrons reasonable choice and discretion 
in respect of teachers, curriculum and textbooks. En- 
forcement of the Act probably would destroy most, 


if not all, of them; and, certainly, it would deprive 
parents of fair opportunity to procure for their children 
instruction which they think important and we cannot say 
is harmful. The Japanese parent has the right to direct 
the education of his own child without unreasonable re 
strictions; the Constitution protects him as well those 
who speak another tongue. 

Care was taken, however, to point out that no 
direction was rendered as to the validity of each 
particular provision of the Statute standing alone, 
and that the ruling rendered was effective only to 
the enforcement of the act as a whole. 

It was made clear that the analogous rules 
worked out under the Fourteenth Amendment ap- 
ply to territorial legislatures by virtue of the Fifth 
Amendment. 

The general doctrine touching rights guaranteed by 
the Fourteenth Amendment to owners, parents, and chil- 
dren in respect of attendance upon schools has been an- 
nounced in recent opinions. While that amendment de- 
clares that no State shall “deprive any person of life, 
liberty or property without due process of law,” the in- 
hibition of the Fifth Amendment—‘“no person shall 
be deprived of life, liberty or property without due pro- 
cess of law” applies to the federal government and agen- 
cies set up by Congress for the government of the Ter- 
ritory. Those fundamental rights of the individual which 
the cited cases declared were protected by the Fourteenth 
Amendment from infringement by the States, are guaran- 
teed by the Fifth Amendment against action by the Ter 
ritorial Legislature or officers, 

We of course appreciate the grave problems incident to 
the large alien population of the Hawaiian Islands. These 
should be given due weight whenever the validity of any 
governmental regulation of private schools is under con- 
sideration; but the limitations of the Constitution must 
not be transcended. 

It seems proper to add that when petitioners present 
their answer the issues may become more specific and per- 
mit the cause to be dealt with in greater detail. 

Mr. William B. Lymer argued the case for the 
petitioners and Mr. Joseph Lightfoot for the re- 
spondents. 


a> 


Conflict of Laws,—Foreign Judgments 
The judgment of the Supreme Court of Hongkong that 
seizure and sale by the Alien Property Custodian in the 
Philippine Islands of trademarks, good will and other 
assets there, does not transfer or affect assets and good will 
of the same owner in Hongkong and for costs, is enforcible 
in the courts of the Philippine Islands. 


Ingenohl v. Walter E. Olsen & Co., Inc., Adv. 
Op. 517; Sup. Ct. Rep. v. 47, p. 451. 

The plaintiff brought an action in the Court of 
First Instance of Manila to recover costs adjudged 
due him in a former suit which he had brought 
against the defendant in Hongkong. The judgment 
in ‘Hongkong had declared the plaintiff to be the 
owner of certain trade marks and trade names and 
entitled to the exclusive use of them in relation to 
his business as a cigar maker. It also restrained 
the defendants from using these trade marks and 
awarded the costs sued for in this action. The trial 
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court in Manila gave judgment for the costs, but 
this judgment was reversed by the Supreme Court 
of the Islands on the ground that the Hongkong 
court had no jurisdiction since it had 
clear mistake of law or fact. and that 
Code of Civil Procedure enforcement of 


acted on a 
under the 
the foreign 
The alleged mistake on the part of the Hong- 
kong court consisted in denying effect in Hong 
kong to a sale made in the Philippines of business 
trade-marks, etc., by the Alien Property Custodian 
to the defendant 
The facts were that the plaintiff had built up a 
in Manila 


cigar business and had erected a factory 
the same 


and later one in Hongkong He used 
trade-marks in both factories, but the label on each 
box showed where it came from. The trade-marks 
were registered in Hongkong. In 1918 the Alien 
Property Custodian seized and sold all the prop- 
erty “wheresoever situate in the Philippine Islands 

including the busin as a going concern, 
and the good will, trade names and trade-marks 
thereof, of Syndicat Oriente,” which was the plain- 
tiff’s business in the Philippines. The Supreme 
Court of the Philippines proceeded on the theory 
that it was clear error for the ‘Hongkong court to 
hold that this sale did arry with it the ex 
clusive right to use the trade-marks in Hongkong 
and denied the right of the plaintiff to recover his 
costs. 

On a writ of certiorari to the Supreme Court 
of the United States this was reversed. Mr. Justice 
Hotmes delivering the opinion of the Court, said: 

A trade-mark started elsewhere would depend for its 

protection in Hongkong upon law prevailing in Hong- 
kong and would confer no rights except by the consent 
of that law. When then the judge who, in the absence 
of an appeal to the Privy Council, is the final exponent 
of that law, authoritatively declares that the assi 
by the Custodian of the assets of the Manila firm cannot 
and will not be allowed to affect the rights of the party 
concerned in Hongkong, we do not see how it is possible 
for a foreign Court to pronounce his decision wrong. It 
rights of the parties in 


r 
will be acted on and settles the 
Hongkong and in view of that fact it seems somewhat 
paradoxical to say that it is not the law. If the Alien 
Property Custodian purported to convey rights in English 
territory valid as against those whom the English law 
protecis he exceeded tl that were or could be 
given to him by the United States 


not ¢ 


gnment 


1e powers 


As to the jurisdiction, the learned Justice said 


was made of the 


jurisdiction of this 
The jurisdiction was asserted, at least provisional 
t of certiorari was granted. There are 
mportant to maintain it, and 
we confirm it now Che validity of the section of the Code 
of Civil Procedure is drawn in question, and also the con 
struction of the Trading with the Enemy Act which is 
treated as purporting to authorize what in our opinion it 
could not authorize if it tric 
Mr. James M. B argued 
petitioner and Mr. Frederic R 
respondent 


Some question 
Court 
ly, when the wri 
few cases in which it is more 


for the 
the 


the 
Coudert for 


case 


Aliens,—Deportation of Those Advocating Over- 

throw of Government—Self-Incrimination 

When a prima facie showing has been made that an 
alien advocates the overthrow of government by violence 
and the alien refuses to testify, it is not error to deny 
Habeas Corpus after arrest for deportation. 

United States, ex. rel 
of Immigration of New Yori 
Rep. v. 47, p. 302 


ajtauer v. Commissioner 
Adv. Op. 295, Sup. Ct 


The appellant, Dr. Emanuel Vajtauer, was ar- 


rested in deportation proceeding a charge 
that he had entered the United Stat n violation 


of the act of Congress excluding c: lasses of 
aliens who were “anarchists or w ere affiliated 
with any organization, . . . whi ated th 
overthrow the United States who 
wrote . . matter advocating t verthrow of 
the United States government ence A 
warrant was issued and a hearing had before an 
immigration inspector who found that the appel- 
lant at the time of his entry into th nited States 
was guilty of the violations alleged. The violations 
charged were (1) that Vajtauer believed and 
advocated the overthrow of the government of the 
United States and all forms of law; (2) wrote, pub- 
lished, circulated or had in his | sion for circu- 
lation written or printed matter a cating posi- 
tion to all organized government; (3) wrote, pub- 
lished, circulated or had in his possession for circu- 
lation written or printed matte idvocating the 
overthrow by force or violence of the government 


of the United States or of all forn 

After the hearing and a revi 
Review the Secretary of Labor ordered deportation 
Vajtauer then sued out a writ ibeas corpus in 
a federal court in New York to test the legality of 
the deportation order. The urt dismissed the 
writ and a direct appeal was taken to the Supreme 


Court on the c 


ynstitutional grout that the order 
j 


was unsupported by any su evidence and 
consequently operated as a de liberty 
without due process and that t action of the 
immigration authorities in drawing certa infer- 


ences from his refusal to answ 1¢ asked, 
deprived him of protection from self-incrimination 


granted by the Fifth Amendment. In the Supreme 








Court the judgment of the lowe: rt was affirmed 
In an opinion delivered by Mr. Justice Stone 
The opinion first dealt with the propriety of 
the remedy sought by Vajtauer and « tained th 
observation that 
Det tion without a fair hearing n charges un- 
support any evidence is a denial of e which 
may be corrected on habeas corpu But a want f due 
process is not established by showing merely that the 
decision is erroneous, or that incomy l as re- 
ceived al d « nsidered Upon a ¢ yl] \ habeas 
corpus proceedings, it is sufficient that there was some 
evidence from which the conclus trative 
tribunal uld be deduced and that tt error 
so flagrant as to convince a court of t é tial untair 
ness of the trial 
Following this brief statement of the law the 
most of the remaining portion inions were 
devoted to a review of the evidence t letermine 
whether or not there was sufficient to show that 
the initial proceeding was a fair hearing 
Che record disclosed that the apps entered 


the United States December 1 1923: that he was 


editor of a Bohemian newspaper published in Chi 
cago. It also disclosed that upon his examination 
by the immigration authorities he was asked “Why 
did you come to the United States?” His attorney 
then stated: “I will advise the alien not to answer 
any further questions until the « ence upon which 
he warrant is based will be presented here.” On 
this advice the appellant gave further testimony 


The Immigration Inspector then introduced in evi 
dence a pamphlet stated to have been written by 
the appellant which an interpreter testified was Dr 
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CURRENT LEGAL LITERATURE 





\ Department 


Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
Interesting and Significant Contributions Appearing in the Current 


Legal Periodicals 


Among Recent Books 





HE las ) Rights of the States. By James 
M. Be in Company, N. Y., pp. 120. $1.50. 
I ppointing book. Those who have 
ead the au Constitution of the United 
States’ the standards set in that work 





improved upon in this later 





olume e is misleading. Instead of a 
ugh tre the problem of States Rights 
e entir civen over to a discussion of the 
nstitutio1 t of the states of Illinois and 
Pennsylvania e represented in the United 
States Senate Senators-elect Smith and Vare. 
The author to arouse the reader to excitement 
ver the quest f expulsion of senators who have 
been considere that body to be unfit for mem- 
ership 1 power shall be recognized then 
he grea gehts of the States will have 
anishe Later, he says, “If sixty-four senators 
an unseat t nators by expulsion, they could 
inseat thirty-t Even forty-nine senators could 
refuse the cr¢ ls of forty-seven. Thus, a coup 
‘état is a ( possible.’ 

[If the 11 had more facts and fewer un- 
upported statemeuts the value of the book would 
be increased e best part of the work is the 
chapter on tl kes casé¢ imiliar to all students 


of English hist The result of this struggle for 
t 1 to have shown Amer- 


yular re 1 is sa 
ans “the fut t expecting liberty from the 
Covernm«e ge III It nerved them for the 
ng struggle ich led thiough Brandywine, 
alley Fors Yorktown to the Constitutional 
Convention of 87, where the right of electors to 
e represente ersons of their choice was, as it 
as thought tructibly written into the charter 
our Government.” (p. 41). Obviously the author 
rical Other chapters consider 


purpose ly 
the Convention, Constitutional 


tne pre ceeding 
i t Election, and finally 


vis s ate o 

ederal Regulation of Primary Elections. These 
pters cor e fine paragraphs, but there is 

ynstant repetit nd padding of material. 

NEWMAN D. Baker. 

Law Off igement. By Dwight G. Mc- 
irty of the | Bar; Prentice-Hall, New York. 
$5.00. Member f the legal profession have been 
ders in nearly every form of human activity ex- 
pt that whicl erns them immediately in the 
iduct of the business affairs. Lawyers will 
found as s and guiding spirits of many 
the w gest industrial enterprises, and 
t, until very recently, they have been very back- 
rd in the management of their own offices. It is 
e old story of t bbler wearing worn-out shoes. 
ithin the past five or six years, however, many 
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lawyers have come to realize that the methods of 
saddle-bag days, when the lawyer carried his pro- 
fessional equipment under his hat or in his saddle- 
bags, are not applicable to modern conditions. 

Various bar associations have made isolated 
studies and reports upon the general subject ot 
management of law office. It remained, however, 
for Mr. McCarty to bring together between the 
covers of the single volume, information relating 
exclusively to the organization and conduct of a 
law office. Within the 353 pages of this volume will 
be found a careful, detailed, and yet exceedingly 
practical discussion of every phase of the subject 
of office management. 

The chapter on Time Records and Charges is 
one of particular interest. The forms described in 
this chapter, while perhaps not applicable to every 
situation, yet suggest a basis for the installation ot 
a system which will serve to keep accurate track 
of a lawyer's time. The idea of a standard practice 
manual, as described in Chapter VIII, is also of 
interest, 

Perhaps one of the most important pieces of 
the office machinery is that relating to the filing 
system. Some thirty pages are devoted to this sub- 
ject and anyone responsible for the management 
of this branch of his office, will do well to take note 
of the excellent suggestions which Mr. McCarty 
there makes. 

In the not very remote past, it was the fashion 
among lawyers to use the old roll-top desk and to 
have the various pigeon holes and drawers in this 
desk literally overflowing with dust-covered docu- 
ments. A desk of this character, kept in this con- 
dition, seemed to have been regarded as a badge 
of office like the old time doctor’s whiskers. It was 
not an uncommon sight at all to find copies of 
deeds, pleadings, daily papers, the Congressional 
Record and other equally stimulating literature 
mixed up in an undigested pile on the lawyer’s desk. 
An inspection of the desks used by the busiest law- 
yers today, however, will almost invariably show 
a comparatively clean surface. Only those papers 
which are being immediately used are on the desk. 
Chapter 14 of Mr. McCarty’s book deals with the 
subject of desk methods and contains some very 
excellent suggestions which are worthy of careful 
study of anyone who has a large volume of busi- 
ness to transact. 

The chapters devoted to Time Saving Forms, 
Reception of Callers; Bookkeeping Systems ; Com- 
putation of Overhead and Billing Clients, may also 
be studied with profit. 

The great danger in preparing a book on this 
subject is that the author’s enthusiasm for system 
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will cause him to lose sight of the practical side 
of the subject. Too much system is almost worse 
than no system at all. Mr. McCarty, however, has 
kept his suggestions well within the realm of the 
practical, and his book is well worth the careful 
study of anyone actively engaged in the practice 
of the profession 
Henry F, Tenney. 

Clephane on Equity Pleading and Practice. By 
Walter C. Clephane. 1926. St. Paul, West Pub- 
lishing Company, pp. xiv., 605. $4.50. This is an 
excellent short text on equity pleading and practice, 
in which volume is sacrificed for clarity. It is de- 
signed primarily for the student who approaches 
the subject for the first time, to give him a view of 
the whole field and the relation of the various parts 
to the whole. It follows the general plan of Ship- 
man’s earlier handbook, to which it makes frequent 
reference, but it is clearer, more condensed, and 
viings the material in that book down to date by 
showing the changes effected by the Federal Equity 
Rules of 1912. These rules are printed in full in 
the appendix, together with nearly 100 pages of 
modern forms, arranged progressively to show the 
various stages of an equity suit. The student 
should find that the forms greatly illuminate the 
text. 

The author properly devotes some attention to 
discovery and pleas. Though these aspects of 
equity pleading are not as prominent as formerly, 
an understanding of them is indispensable to intelli- 
gent use of their modern substitutes. A _ short 
chapter is devoted to equitable defenses in law 
actions, a subject on which there has been much 
confusion, and which is of growing importance. 
The doctrine which has prevailed in the Federal 
courts is set out with clearness. A view which has 
prevailed in some of the state courts, and which 
finds favor with those who deem it possible and 
advisable to eliminate all distinctions between legal 
and equitable actions, is not mentioned, Cases like 
Susquehanna Steamship Company, Inc., v. A. O. 
Anderson & Company, Inc., 239 N. Y., 285, cannot 
be fitted into the text. 

In a three-year law curriculum it is inevitable 
that some fields of the law be untouched. Many 
schools have eliminated equity pleading as one of 
the relatively less important subjects. For students 
in such schools this book should make an instant 
appeal. It is readable, accurate as far as it goes, 
and sufficiently full for students desiring to pre- 
pare for bar examination questions in this field. 
Students taking courses in code pleading will do 
well to read a book of this character to supplement 
a preliminary course in common law pleading. As 
long as equity pleading is neglected as a course 
there will be a place for such a book in the hands 
of the student. 

University of Illinois 

O. L. McCaskIL. 

Publications of the Permanent Court of Interna 
tional Justice. Series D, No. 1, Statute of the Court, 
Rules of Court. A. W. Sijthoff, Leyden, 1926. The 
publications of the Permanent Court of Interna- 
tional Justice now comprise 26 volumes divided into 
five series. Series A contains the judgments of the 
court ; the advisory opinions; series C, 
which is much the most voluminous, the acts and 
documents judgments and advisory 


series B 


relating to 








opinions; series D the acts and documents concern- 


ing the organization of the court; series E the an- 
nual reports of the court. The texts are in most 
cases printed in both English and French. 

The present volume, Series D, No. 1, is the first 


official publication of the court’s statute and rules 
though an earlier publication by the International 
Intermediary Institute covered t ground. 
The present volume, however, publishes for the 
first time the rules of court as amended on July 31, 
1926. ‘Thirty-one of the seventy-five articles were 
amended, most of them in unimportant details. The 
former rules of March 24, 1922, are included in the 
volume for comparison. Article 62 now requires 
that each judgment state the number of the judges 
constituting the majority and articles 71, 73, and 74 
provide opportunity for all interested states and 
organizations to be heard on requests for advisory 
opinions and for reading of such opinions in open 
court. This states the practice which the court has 
in fact followed in advisory procedure and conforms 
to the first part of the 5th reservation proposed by 
the United States Senate. 


he same 


Ouincy WRIGHT. 
~ 


Corporate Resolutions. By Isabel Drummond. 
New York: Ronald Press; pp. 321. $6.00. With 
the exception of a short introduction the entire text 


of this book consists of forms of stockholders’ and 
directors’ resolutions and corporate notices. There 
are in all 359, and a wide field is covered. They 


ser study of them 
es citing cases 


are made more valuable (and a clo 
is facilitated) by frequent footnot 
where they were passed on or involved, or from 
what corporate sources they were obtained. There 
are also citations to pertinent sections in Cook on 
Corporations. The work seems to have been done 
with care, and the author apparently is correct in 
saying that no previous book has dealt with this 
particular subject. 


The most recent of the volumes destined pri- 
marily for the lay worker in a certain field is Hos 
pital Law, by J. A. Lapp and D. Ketcham. (Mil- 
waukee: Bruce Pub. Co.; pp. 591. $8.00). There 
are chapters on the incorporation of a hospital and 
its organization and administration; its status as 
a taxpayer and as a recipient of public subventions 
and private gifts, its liability whether it is a private 
or a public hospital, etc. Naturally, much of what 
it lays down is, and should be, general and sweep- 
ing, rather than minute and inclusive; the reader 
trained in the law must be on his guard not to judge 
unfavorably simply because his aims not met 
A rapid examination seems to indicate that as such 
a layman’s survey the book is carefully done and 
should be a most convenient deskbook for the hos- 
pital administrator. As a starter in investigations 
it may have convenience for the attorney too. 


In Adventures on the Borderlands of Ethics 
(New York: Harper; pp. 152. $2.00) R. C. Cabot 
attempts to show the need of ethical standards, as 
well as what those standards should be, in various 
vocations. These vocations are the ministry, medi- 
cal practice, business (with a quick survey of the 
work of the Federal Trade Commission by means 
of its trade practice submittals), education and s 
cial work. Law is not dealt with—it is to be hoped 
that the reason is because our profession is already 
alive to the need of formulating and keeping suc! 
standards The f 


are 


value of the book is increased 
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the author’s succ 
such a mannet 


ess in presenting his material in 
as to give the maximum of interest. 


Readers of the JourRNAL will recall that a series 
of articles appeared in the 1924 volume, by F, Du- 
mont Smith, entitled Decisive Battles of Consti- 
tutional La In amplified and extended form 
these have 1 been published in a volume entitled 
The Constitution—Its Story and Battles. The pub- 
lishers are the Kerr Jefferson Company of Los 
Angeles. The price is $6.50 


The fifth edition of R. W. Cooley’s Brief Mak- 


ing and Use of Law Books (St. Paul: West Pub. Co. 
$4.50) does not present many changes from its 
predecessor. Like it, it is made up of specimen 
pages of the various law finding series or publica- 
tions, both those sponsored by the West Company 
and those of other important firms. These are pre- 
ceded by an extensive text explaining how these 
various series can be used to best advantage. The 
extremely fair practice is continued of allowing all 
of the other publishers to speak for themselves. 

E. W. PuTTKAMMER 


Leading Articles in Current Law Reviews 


Michigan Law Review, April (Ann Arbor, Mich.) 
Juristic |] sm and Legal Practice, by Joseph 
H. Drake; S Questions Involved in the Appli- 
cation of the “Public Interest” Doctrine, by Dexter 
Merriam Kee New Avenues to Freedom, A Sur- 
vey of Some ntemporary Factors Affecting the 
Development of the Law of Nations, by Edwin D. 
Dickinson 


. 2 , i a 
C olume Keview, 


April (New York City)— 
Tenure of Office and the Removal Power Under the 


Constituti Edward S. Corwin; Post-War In- 
ternational |] . by John Bassett Moore; New 
York Civil | tice Simplified II, by Jay Leo 


Rothschild 

Illin Law Review, April (Chicago )—Domicile, 
Double Allegiance, and World Citizenship, by John 
H,. Wigmor [he Gasoline Tax, by Benjamin 
Wham; Is a Constitutional Convention Impending? 
by Wayne B. Wheeler. 

Yale Lau urnal, April (New Haven, Conn.)— 
The French Rules of the Conflict of Laws, by Ern- 
est G. Lorenzen; Governmental Responsibility in 
Tort, V, by Edwin M. Borchard; Federal Bridge 


Legislation and the Constitution, by Paxton Blair; 
Corporate Criminal Responsibility, by Henry W. 
Edgerton 


Juarterly, April (Ithaca, N. Y.)— 
Patent Law to the Federal 
S Horace R. Lamb; The New 
York Rule as to the Law Governing the Validity 
of Contracts, by Nathan Greene; Good Will in Pro- 
fessional Partnerships, by Herbert D. Laube; The 
American Interpretation of the Most Favored Na- 
tion Clause, Eugene J. Conroy; Arbitration of 
Fraud in the Inducement of a Contract, by Richard 


Xelation t the 


t Laws, by 


K. Parsell 

Law JN April (Northport, L. I., N. Y.)— 
Pocket Vet t Close of First Session of Congress, 
by W. A. Shumaker; Murder of Ancestor as Affect- 
ing Right to Inherit, by Edwin Pearce; Partial De- 
pendency 

Virginia ww Review, March (Charlottesville, 
Va.)—Suits Against Federal Equity Receivers, by 
John S. Chapman, Jr.; The New International 
Status of tl British Dominions, by Frederick 
Sherwood |] : The Rule Pinnel’s Case, by 
William Hemingway 

American Law Review, March-April (St. Louis 
Mo.)—Intervention in Federal Courts, by Anne 
3ates Hersman; The Federal Prohibition of Export 
Taxes, by Michael G. Heintz; The Proposed 


Twentieth Amendment to the Federal Constitution 
—A Vicious Step Toward Centralization of Power, 
by Edmund F. Trabue; Constitutional Theory and 
Judicial Construction of Constitutional Clauses 
Limiting Legislative Power, by Mathew O. To- 
briner; The Vanishing Bill of Rights, by Forrest 
R. Black. 


Marquette Law Review, April (Milwaukee, Wis.) 
Constitutionality of Federal Gift Tax, by James 
T. Guy; Radio and Copyright, by Carl Zollmann. 


Canadian Bar Review, April (Toronto)—Canada 
as a Treaty Maker, by Horace E. Read; Sidelights 
on Practice Before the Judicial Committee of the 
Privy Council, by Craufurd Martin; Distress 
Clauses, by R. B. MacInnes; Law and Lawyers in 
Literature, by E. Douglas Armour. 

Bar Briefs and Dakota Law Review, April (Bis 
marck, N. D,)—Are Inherited Mental or Emotional 
Defects the Principal Cause of Criminal Delin- 
quency, by George M. McKenna; The State Reor- 
ganization Movement, by William H. Edwards. 


Indiana Law Journal, March (Indianapolis. )—The 
Abandonment Sections of the Transportation Act 
of 1920, by Oliver P. Field; Treatment of Alien 
Enemy Property in War Time and After by the 
United States, by Rex M. Potterf. 

Wisconsin Law Review, April (Madison, Wis.) 
—The Administrative Control of Insurance in Wis- 
consin, by Samuel Becker. 


Texas Law Review, April (Austin, Texas)— 
Retroactive Laws and Vested Rights, by Bryant 
Smith; Risk of Loss and Insurance in Contracts for 
the Sale of Real Estate, by Robert B. Holland; 
Creditors’ Bills in Texas, by Frank B. Clayton. 


West Virginia Law Quarterly, February (Mor- 
gantown, W. Va.)—Uniform Law Procedure in 
Federal Courts, by Conner Hall; The Recognition 
of Foreign Decrees of Divorce, by William Turney 
Fox. 

The Lawyer and Banker, March-April (New Or- 
leans, La.)}—Opinions and Certificates of Title, by 
Harold J. Newcombe; Is Justice Blind?, by Chas 
A. Enslow. 


University of Pensylvania Law Review, April 
(Philadelphia, Pa.)—Arrest With and Without a 
Warrant, by Francis H. Bohlen, Harry Shulman; 
Modern Developments of the Law of Prize, by F. 
Cyril James; The Nationalization of Joint Stock 
Banking Corporations in Soviet Russia and Its 
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Jearing on their Legal Status Abroad (continued Leo Rothschild; Law and Social Development, by 
> 


from March issue), by Paul Wohl. Jacob Panken ; Public Health and the Police Power, 
Iowa Law Review, April (Iowa City, Iowa) by yames A. Fobey; Government 7 ve Third ot 
Abridged Indictments and Informations, by Rollin the People, by Arthur Capper; Anent the Case 
M. Perkins ; Insurance of Interests Under Contracts Method of Studying Law, by J. H. Landman 
of Conditional Sale, by E. A. Wilcox: Deductions Universit of Pennsylvania, March Philadel 
from the Economic Basis of Public Utility Rates, phia)—The Nationalization of Joint Stock Banking 
by Clarence Milton Updegraff Corporations in Soviet Russia and Its Bearing on Their 
Georgetown Law Journal, March (Washington, Legal Status \broad, by Paul Wohl the — and 
D. C.)—State or Federal Control of the Water First Test o Public Callings, by mm 5. career” 
Powers of Navigable Streams, by Randall J. Le- burn ; De Minimis Non Curat Le: cK 
3oeuf, Jr.; The Traditional Bases of the Conflict McKean, Jr. 
of Laws, by Frederic J. de Sloovere; Military Law Law Notes, March (Northport Y Public 
and Courts in the United States, by Joseph Whe- Trial of Sensational Cases, by W. A umaker ; Mis- 
less; The Permanent Court of International Justice taken Zeal by an Attorney on Behalf of His Client, by 
—Its Origin and Nature, by James Brown Scott Ralph Straub; Concerning the Law lelay, by Fred 
Some Legal and Historical Phases of the American H. Peterson 
Revolution, by Richard S, H irvey. Virginia Law Review, Februar Charlottesville) 
New York University Law Review, April (New State Commission Laws Regulate Rat Not Profits, 
York City)—Benjamin N. Cardozo—His Legal De- by Nathaniel T. Guernsey; Relieving tl United 
cisions, Anonymous; Effect on Trial by Jury of States District Courts, by R. Walton Moore; Some 
Certain Reforms in Pleading, by Francis X. Cat Conflicting Decisions of the United States Supreme 


mody; From Law and Equity to—What: by Jay Court, by Hugh Evander Willis 


IMPORTANT CONSTITUTIONAL QUESTION 
RAISED 


Resolution Passed by House of Representatives at Last Session Brings Up Unsettled Point of 
Constitutional Law Relating to Status of a Bill Which President Failed to Sign or 
Return Within Ten Days—Does Mere Adjournment of Session Prevent 
Return of Bill Under Terms of Article I of Constitution? 





N IMPORTANT and unsettled point of consti from returning a bill with his object s was the final 
A tutional law was raised by the action of the adjournment of the Congress itself a not simply the 
House of Representatives in passing a resolution final adjournment of one of its sessions, and the bill 
on February 26 of the present year to the effect that a was therefore law. This view was mously upheld 


certain bill entitled. “An Act to carry into effect the by the House. The Executive Department has evi 


twelfth article of the treaty between the United States dently taken the other view and Is g g on the theory 
and the Shawnee Tribe of Indians,” had become a_ that the bill did not become a law é int at issue 
law (H. R. 5218). The bill in question had been '5, of course, as to the meaning of the term “adjourn- 
passed by both Houses, duly signed by their presid- ™ent ‘used in the Constitution in tl nnection. Che 
ing officers, and presented to the President on July 3 legal aspect of the question is set tort the following 
Thereafter on the same day, July 3, there was a final Teport of the House Judiciary | ttee, prepared 
adjournment of the first s¢ ssion of the Sixty-ninth Representative (harles ‘ pe ota me 


; a ‘alls. S. D smber of that c 
Congress. The President neither approved the bill Falls, 5. D., a member « — 


. : use Resolut 79 raises é ri 
nor disapproved it, nor did he return it to either House - Rs “ ome te mage me. 
oan " . ~ not the Dill ! XN 218 Decame a law \ I I ident s 
’ > oO + ) > » ser : 
House. rhe Constitution provides (Art. I, Sec. 7, approval, under the circumstances set { n t fore 
Clause 2) that the President shall sign bills of which — going statement 
he approves and return those which he disap} roves Constitutional Provisions 
with his objections to the House in which they origi j u ot oe ‘ 
: . ; : Clause 2 of section 7 of Article | e Constitution o 
nated, who shall proceed to reconsider it, etc. And the United States. which relates t ‘ sentat f bills 
itadds: “If any bill shall not be returned by the Presi- to the President, his approval and il thereof, is as 
dent within ten days (Sundays excepted) after it follows 
Cia DI ebitcd, sat tone « , — 2 
shall have been presented to him, the same shall be a Every bill which shall have pa SS 
. . - . a : . sentatives and the Senate shall et t mes a law 
law in like manner as if he had signed it, unless Con- je presented to the President as If he 
gress by their adjournment prevent its return, in which approve he shall sign it, but if t, with 
case it shall not be a law.” his objections to tl ginated 
or. , ° who chal how t we 
The House Judiciary Committee at the follow- “™ all ome g il, and 
‘ ° °* ° " proceed to two 
ing session, which has just ended, took the position that third gh ee hall 
n . is Ol i at Stiidi 
the adjournment which would prevent the President be sent, togeth use, by 
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vhich it s se be reconsidered, and if approved by 
two-thirds of t ise, it shall become a law. But in all 
uses the vot f th Houses shall be determined by yeas 
1 nays s of the persons voting for and against 
ll shal tered on the Journal of each House, res- 
pectively [f 1 shall not be returned by the President 
within te ndays excepted) after it shall have been 
presented same shall be a law, in like manner 
s if he } t, unless Congress by their adjournment 
prevent which cas« shall not be a law.” 
A re ng this clearly indicates it was the intent 
gE 4 f Constitution that the President shall 
ve tl express his disapproval of any act 
passed likewise that Congress shall have the 
pportu such disapproval; and if it deems 
such disay ritorious, that it may revise the legisla- 
tion and conf the objections. On the other hand, if in 
€ opinior f the Members of both Houses 
ch objectior t deemed sufficient, Congress may pass 




















he legis President’ jection, when the same 
ecomes a | anding vet The only exception 
to the right of gress to thus consider and pass upon the 
President s when, by its “adjournment,” Congress 
makes the sible 
Adjournment 
It is a the question involved hinges upon the 
nterpretatio! given to t vor adjournment” as used 
n the (¢ . 1 
Bouvier’s Dictionary gives the following definition 
adj 
“The diss by some urt, legislative assembly, or 
operly autl ficer, of the business before them; either 
(w ularly used, is called an adjournment 
lie, W to meet again at another time ap- 
‘ ed a temporary adjournment).” 
ithe work on Statutes and Statutory Con- 
S g paragray der the section entitled, 
me a law without approval” 
express approval of the executive a bill 
the |! ire can become a law only in two cases. 
t eturr t with his objections within 
t [ y the Constitut second, when it is 
passed ver S tions by the require 1 vote Many con- 
stitutions pr that an .ct shall become a law without 
the governor's signature if he retain it for a certain number 
of days after it presented to him for approval, unless the 
adjournment of the legislature shall prevent him from return- 
ing it within t and in that tl it shall not be- 
come a law ] urnment intend by this provision is 
the final adjournment, not adjournments from time to time.” 
The ad r nt on Jul , 1926, was a final adjourn- 
ment of the first sion of the Sixty-ninth Congress, but 
that did not ma lose of this Congress. The Sixty-ninth 
Congress was still in existence. The organization of the House 
held over: bil n the calendar retained their status, and on 
reconvening in | er it resumed its labors where it had left 
off in July preceding 
im the I I y the Legislative Reference Service 
are found the f g paragraphs 
“As far as les itive procedure is concerned, there is a 
significant differ etween a temporary adjournment for a 
few days r ¢€ t adjournment of a legislative session, as 
contrasted with t urnment that marks the formal termi- 
nation of a definit mgress or legislature 4 new Congress 
necessitates tl tior f new officers and a new legislative 


program. In the f the mere adjournment of a legislative 
1 in legislative activity; the 
in office for the subsequent 
ires of the previous 
ig to Prof. Lindsay 


session there 


same legislative rs 





session, a 


nm are ' : ‘ 7 leti 


sessi 


Rogers 











a recess and an ad- 
journment is first a session of Congress is 
temporarily inte whereas the latter case the second 
session of the S six Congress ended on June 5 and 
the third session v egin in December. Even this difference 
s one of 1 e and not of substance, for there is 
no change t s of legislative business sills re- 
ferred to confer t one session can be reported to Con- 
gress at the 1 even w ne House asks for a 
conference at « he her House can agree to it 
at the next s¢ vith 1 further action by the other 
branch. Final enrolled and signed by the pre- 
siding officer ft tw Houses at the close of a session 
have been sent t President and approved at the begin- 


ling of the next n.’ Yale Law Journal, vol. 30, pp. 


6, 21, 22; Constitution, Jefferson’s Manual and Rules of the 
House of Representatives, 69th Cong., Ist sess. p. 401.) 

Bearing in mind the purpose of the constitutional pro- 
vision for return of the bill with the President's objections in 
order that Congress may act thereon, it is clear that the same 
Congress assembled in December and could have considered 
the objections had the bill been returned. 


Decisions and Opinions 


While this precise question has not been determined by 
the Federal courts it has been touched upon. 

In the case of La Abra Silver Mining Co. v. United 
States (175 U. S. 423), it was held that the President had 
the authority to approve a bill during a recess of Congress 

On June 19, 1920, Attorney General Palmer held, in an 
opinion given to the President, that bills could be approved 
after adjournment sine die. (32 Op. Atty. Gen. pp. 2 
234, 238.) 

In Harpending v. Haight (39 Calif. 189), it was held that 
a return could have been made to the officers of the house 
in which the bill in question originated notwithstanding that 
the house was in recess at the time the governor sought to 
make return. The court in that case held that the bill in 
question became a law because it had not been returned in 
the 10 days as required by the constitution. 

An early and important judicial opinion directly bear- 
ing upon the question of the meaning of the terms “recess” 
and “adjournment” is that of Opinion of the Justices (1791) 
(3 Mass. 567.) On February 14, 1791, the Senate of Mass 
achusetts submitted to the justices of the supreme judicial 
court certain questions relative to the effect of a recess and 
an adjournment upon pending legislation. On May 9, 1791, 
the justices delivered the following opinion 

“First, Whether a bill or resolve, having passed both 
branches of the legislature, and being laid before the gover 
nor for his approbation, less than five days before the recess 
of the general court next preceding the last Wednesday in 
May, and five days before the period when the Constitution 
requires the general court shall be dissolved, but not acted 
upon by him, has by the Constitution the force of law 

“If by ‘recess’ in this question is meant a recess after 
a prorogation, or recess after an adjournment, where there 
is no subsequent meeting of the same general court on that 
adjournment, we are clearly of opinion that such bill or re 
solve has not the force of law. 

“Second. Whether a bill or resolve, heving passed both 
branches of the legislature, and being laid before the gover 
nor for his approbation, less than five days before any recess 
of the general court, other than such as is stated in the pre 
ceding question, and not acted upon by him, has the force 
of law 

“If by the term ‘recess,’ in the second, is intended a re 
cess upon an adjournment, and such bill or resolve lays more 
than five days before the governor for his approbation, includ- 
ing the days of the court’s sitting before the adjournment, and 
so many days of the court’s sitting upon the adjournment, as 
will make up the full term of five days, without the governor's 
returning the same, with his reasons for not approving it, we 
conceive such bill or resolve has the force of law; for all the 
days of the court’s sitting are but one session, although an ad 
journment intervenes. When a prorogation takes place, the 
session is ended, and a bill or resolve, after the session is 
ended, cannot acquire the force of law.” 

In the case of Johnson City v. Tennessee Eastern Elec- 
tric Co. (133 Tenn. pp. 637-653), it was held that a recess 
of the legislature did not prevent the governor from making 
return of a bill within the constitutional period, and on his 
failure so to do, it became a law even though he disap 
proved thereof. 

See also the following cases: Miller vw. Harford (11 Neb. 
p. 377, FF); The People v. Hatch (33 Ill. p. 19, FF); State 


v. South Norwalk (77 Conn. p. 258, FF); Corwin v. Comp- 
troller General (6 S. C. p. 391, FF); State, ex rel. Crenshaw 
et al. v. Joseph, et al. (175 Ala. p. 579). 

These cases are discussed in 41 Amer. L. Rev. p. 215 
FF, and 32 Amer. L. Rev. p. 208, FF. 

While this is a question not free from difficulty, it is the 
opinion of your subcommittee the clear intent of the Con 
stitution is that Congress shall have the opportunity to con- 
sider the President’s objections, if any; that the adjourn- 
ment contemplated in the constitutional provision relating to 
presidential objections to bills and return thereof, is the final 
adjournment of Congress, not an interim adjournment. There 
fore your subcommittee is of the belief that the adjournment 
on July 3, 1926, of the first session of the Sixty-ninth Con- 
gress, did not suspend the President’s duty with reference 
to bills presented to him on that day, wherefore H. R. 5218 
became a law by the lapse of the constitutional 10 days 
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UNIFORM RULES OF COURT AND 
FEDERAL JUDICIAL EFFICIENCY 

Transfer of federal district judges from 
districts where the docket is light to others 
where it is congested is one of the means of 
relieving conditions in the federal court con 
templated in national legislation creating 
the Federal Judicial Council. This is ob- 
viously a very practical device which will 
tend to grow in usefulness. The spectacle 
of federal judges in some districts strug- 
gling with an impossible accumulation of 
business while the work in others was at 
times comparatively light naturally sug 
gested the plan. It affords a method of util- 
izing the judicial personnel of the district 
courts to the best advantage. 

Now it is perfectly plain that this 
method of utilizing judicial aid must be 
greatly facilitated by a uniform system of 
procedure on the law side of the federal dis- 
trict courts all over the country. The dis 
trict judge, under present conditions, must 
be familiar with the procedure of the state 
in which his district is situated and it is im- 
possible for him to be acquainted to any 
great extent with the procedure in other 
states. Whence it results that as times are 
now, his transfer to another district to help 
relieve congestion is likely to mean that he is 
asked to serve in a court with a different set 
of rules of procedure from those to which he 
has been accustomed. His efficiency is thus 
greatly diminished and the proper operation 
of the salutary and efficient method of trans- 
fer is to a greater extent impeded. 

On the other hand, a uniform system 
of procedure on the law side of all the fed 
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eral district courts opens the way to the un- 
impeded and most efficient utilization of the 
method of transfer from one district to an 
other as a means of relieving 
The judge, no matter where he comes from, 
will be at once familiar with the rules he is 
expected to apply and will not have to use 
a great part of his time and energy in famil 
iarizing himself with them. If the method 
of transfer is good—and there is no question 
of that at this late date—it is certainly wise 
to remove unnecessary obstacles to its op- 
eration. This does not mean that it should 
be the controlling consideration, but the in 
creased usefulness which it would attain as 
a result of uniform rules in the federal courts 
certainly constitutes an strong 
argument for their adoption 


congestion. 


}* . 7 
additional 


JUSTICE—ABOVE AND BELOW 

ame the 
recently decided case of Ohio, 
reported in this issue, has performed a great 
public service in emphatically recalling pub 
lic attention to sound judicial standards and 
to the right of the citizen to have a fair trial 
before an impartial judge, no matter how 
relatively unimportant the court may be. It 
has said in unmistakable language that jus 
tice does not vary with the degree and rank 
of the court in which the trial is had, but 
that its conditions must be observed in all 
tribunals both high and low. And of the 
essential conditions certainly one of the first 
is a judge who has no personal pecuniary 
interest in the outcome of the trial. 

That this statement was required at this 
late date and at this stage in the progress 
of the country is due to the power of custom 
to obscure violation of sound principle; for 
it is a fact that in various states, as pointed 
out in the opinion in question, the practice 
of allowing certain inferior judges no com 
pensation except on conviction of the de- 
fendant has long prevailed and still prevails 
The reason for this indefensible subjection 
of a defendant to the judgment of a court 
which must collect its fee from him or no 
body was doubtless the economy which it 
permitted. The theory which underlies it is 
that the fees involved in minor ca 
small to influence the 
—a theory which anyone with the 


Supreme Court in 
| Tumey vs. 


ses are too 
the judge 


least prac 


; 74 , fr 
attitude < 


tical experience with these minor courts 
would almost instantly reject. It might not 
influence some justices of the peace or offi 
cials with similar jurisdiction but it would 
most certainly influence and continually 
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loes influence many of them. There is no 
need to cherish any illusion about the mat- 
é The official with the jurisdiction 
of the just of the peace is what he is— 
and that is in some states what the fee sys- 
tem has m him 

In the Tumey case the Mayor of a vil 
ge in Har yn County, O., under the law 


rtain fees on conviction of defend- 
but onlv on conviction, 


recely ed cE 


ants in liquor cases, 

and in addition the revenues of the village 
of which he was the executive head were 
swelled by a division between the state and 


he large fines provided by law 
he prohibition act. The court 

into leading English and American 
n the subject of the interest 
ient to disqualify a judge in the 
nd concluded that, while there 
yors who would not allow such 
as $12 costs in each case to 
lement in it, “the requirement 
f law in judicial procedure is 

by the argument that men of 
r and the greatest self-sacri- 

it on without danger of in- 
procedure which would offer 
ptation to the average man as 
rget the burden of proof re- 
ict the defendant, or which 
not to hold the balance nice, 
state and the ac- 


’ 


the village of 
for violatin 
went li 
cases bearit 
which is suff 
trial of a casi 
are doubtless 1 
a considerati 
affect the ir ju 
of due proce 
not satisfic 
the highest | 
fice could « 
justice. Eve 
a possible tet 
a judge to f 
quired to con’ 
might lead him 
clear and true between the 
cused, denies the latter due process of law.’ 
And such a temptation was offered in the 
court’s opinion, not only by the personal fee 
nviction but also by the addi- 
s revenue, in which the mayor 
as the local executive. 

This decision, as might be expected, has 
aroused interest in the which the 
pensating minor judges is the 
same as, or has features similar to, that con- 
demned in Ohio. In one state to which our 
attention has been called the Attorney Gen- 
eral has published an opinion that the deci- 
proceedings of the justices’ 
courts invalid, which opinion has been chal- 
lenged by cert members of the Bar, who 
maintain that the Ohio case does not apply. 
Whether it applies in a particular state or 
not is of course dependent on the circum- 
stances. But at any rate, the principle an- 
nounced is broad enough, if acted on, to cure 
ne of the crying evils of the administration 

f justice in m of these smaller tribunals. 


receivable on ¢ 
tion to the cit) 
was interested 


states in 


system of con 


sion renders thi 


t is certainly time that more attention 
hould be paid to the quality of justice dis- 
pensed in them. It is from these proceedings 


that great numbers of people get their im 
pression of the administration of justice as 
a whole. 


A SIGNIFICANT RAPPROCHEMENT 


A year or so ago the Dean of the Law 
School of the University of Missouri was 
elected President of the Bar Association of 
that state. About the same time a Justice of 
the Wisconsin Supreme Court was made the 
head of the Wisconsin Bar Association. Simi- 
lar instances of the growing spirit of coop 
eration in the states between practicing law 
vers, judges and the teaching branch of the 
law in the furtherance of plans for the gen- 
eral good of the profession will no doubt oc 
cur to the reader. 

sut the outstanding illustration of this 
spirit is furnished by the American Law In- 
stitute, which held its annual meeting at 
Washington in May. Never on such a nota- 
ble scale in this country have the Bench and 
the Bar and the legal scholars of the land 
united so whole-heartedly in a great work. 
All are represented because all are necessary ; 
and nothing goes out as an official publica- 
tion in the way of tentative restatement of 
a portion of any branch of the law that has 
not been subjected to the criticism not only 
of men whose position as legal scholars is un- 
questioned but also of judges and practicing 
lawyers whose competence will hardly be 
challenged. Nor is this cooperation between 
the three major branches of the profession 
confined to the mere personnel of the Insti- 
tute. Criticism and suggestion from the pro- 
fession of the country as a whole are invited 
and facilities for passing on and thus aiding 
in the work of the Institute are furnished by 
plans adopted for distribution of the tenta- 
tive restatements. 

This cooperation is an encouraging sign 
of the times and affords the best augury for 
the success not only of the American Law 
Institute’s work but also of the other move- 
ments for the improvement of the adminis- 
tration of justice undertaken by Bar Associa- 
tions and by independent organizations in 
which lawyers naturally play an important 
part. Tt bears witness to a realization that 
over and above the interests of the particular 
special functions of the lawyer, there are the 
common obligations of the profession to 
work for the best administration of justice 
attainable.—an obligation which can only be 
met by joining all available forces. 
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PROPOSED SUPPLEMENTS TO CANONS OF 
PROFESSIONAL ETHICS 





Recommends Various Additions and Also Change in Existing Canon 28—Method Em- 
< . . . . 5 =. 5 . . . . 
ployed by Committee and Principles of Statement—Final Canon Summarizing 
Professional Ideals of Lawyer Proposed—‘“Bonding Fidelity or Integrity 
» dS , » 


of Lawyer”’ 


“Newspapers” —“Division of Fees” —‘“Intermediaries” 


Mr. Grinnell Submits Minority Report 





N account of the general interest in, and the 
O importance of, the subject, we print in this 

issue the report of the Special Committee on 
Supplementing the Canons of Professional Ethics, 
yposed Canons as ap- 
proved by the majority of the Committee, and also 
a minority report by Mr. F. W. Grinnell dissent- 
ing in certain respects from the conclusions of the 


including the text of the Pri 


1 


majority. 
The majority Charles A. 
Committee,” 


approve the 


report, signed by 
Boston, chairman, “by order of the 
recommends that the Association 

supplemental canons as submitted and further, that 


existing Canon 28 be amended by the insertion 


therein, after the words “bring suit,” of the words 
“or collect judgment.’ In explanation of these 


recommendations the report sets forth the appoint- 
‘ommittee pursuant to a resolution ol 


ment of the ( 
the Association upon recommendation of the Stand- 
ing Committee on Professional Ethics and Griev- 
ances of the Philadelphia meeting in 1924; the limi- 
tation of the function of the Committee to the con- 
sideration and recommendation to the Association 
of “such present Canons of 
Ethics as they mav determine to be desirable,” with 
the reasons assigned for limitation; and the 
various meetings held by the Special Committee, 
with the members attending each meeting. It then 
proceeds to give an account of the em- 


supplements to the 


such 


“method 
ployed,” the “prin of the statement” and other 


details as follows: 
Introductory 
The Method Employed 
system 


The work of the Committee has been 


atic and the result of careful and prolonged inves- 
tigation; it has not formulated its recommendations 
merely from preconceptions. It sought informa- 
tion as to the activities of all of those Committees 


upon Professional Ethics which it knew to be func- 
from them the problems 
a personal letter re 
addressed to the 
each such Association; 
was inserted in the 
containing a similar 


tioning, so as to 
which had confron 
questing such information 
President and 
in addition t 
Journal of 


was 
Secretary of 


o this. a 


notice 


the Association 


request. The results of this effort were disappoint- 
ing, as little information was received from these 





sources, outside of New York City. The two lead- 
ing Bar Associations. in New York City, however, 
reprint and circulate the answers of their Com- 
advice, and these were 
answers are so numerous 


to inquiries for 
These 


mittees 


readilv accessible 
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as to cover a large field, and the care with which 
they are compiled and analyzed indexed ren- 
ders it no difficult task to make a survey of the 


answers 


f this As- 


fundamental principles embodied 
in comparison with the existing canons 
sociation. 

The opinions of the General Council of the Bar 
in England were announced and compiled and pub- 
lished in the “White Book” until 1918, when the 
practice seems to have been discontinue 

The Law Society (England), an organization 
of solicitors, which has existed in one form or an 
other since 1739, but which in 1925 celebrated the 
centenary of its present corporate form, has pub- 
lished in a substantial book, “Law, P ice and 
Usage in the Solicitor’s Profession,” issued in 1923, 
a digest of decisions of the Courts, and opinions, 
principally of the Council of the Law Society, 
affecting solicitors. 

While many of the opinions of 
izations in England, the one of barr 
of solicitors, are concerned with etiquette and with 
conditions peculiar to England, still, many of them 
illustrate a broader field of profe nal ethics, the 
principles of which are applicable to the practice 
of the profession of law, here, as well as there 

The bibliography of the subject has greatly 
increased in recent especially in pamphlet 
form; and there is a constantly widening tendency 
for vocational organizations t idopt canons of 
business or professional ethics their members; 
such canons now constitute a very considerable 
body of formulated views desig: to elevate ethi 
cal standards in modern life 

The Chairman, who has gathered together 
much of this material, compiled for the ¢ 
use a pamphlet of two hundred and eighty-eight 
printed pages, as an annotation of the existing 
canons of this Association, s rate these 
canons and their application, as well as to show 
where the canons fail to supply rules of solution for 
problems of proper professional nduct This 
pamphlet contains a bibliograp! 
as well as much additional information in 
of legal ethics. The Committee re 











these two organ- 


, the other 


years, 


mmiuttee s 


irteen pages 
the field 
mended to 


f 






the Executive Committee that before the type of 
this compilation should be distributed, the members 
of this Association desiring to do so should have 
the opportunity to purchase the pamphlet. The 
Executive Committee authorized the offer of a copy 
bound in cloth, to subscribers, at the nominal cost 


More than three hundred subscrip- 
tive Committee 
copies ; so 


of one dollar. 
were received and the Execu 
order for one tl 


tions 
authorized an 
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gy as remains unexhausted, the copies 
| be sale at that price, through the 
ffice iry of the Association in Chicago. 
S ilation was prepared there have 
( ns to the subject, chief among 
I he American Patent Law 
As 6 of ( Ethics based upon 
e the language of the existing 
unons 1ddenda, however, 
pal ible to patent practice. It was 
suggested t n appendix to the Chairman’s com- 
pilat 1 showing the data subsequently 
receive Executive Committee did not 
favor t re and it was not adopted. 
Base r essons licated by the study 
f th e tual experience of 
working es e ( man also prepared 
or the ¢ tentative draft of proposed 
add lesigned to so supplement the 
existi! to cover the field of the more 
mpot ipon which other committees 
ind lies had expressed an opinion, 
and w sec to be vered by the pres- 
ent can 
These em! ed thirty additional 
canons f non, prepared by Mr. 
Her W. | summarizing, in a generic way, 
the p ig the canons. The 
sugy circulated among the members of 
the ¢ 1 were fully discussed at the 
meeting elicited tl arefully considered 
inalysi ( 1¢ | above as prepared 
by Mr. 7 t the Committee’s meetings 
every os ‘ scussed at length in 
the light of riticisms. The result was that 
thirte ggested were rejected by the 
Committe eces herwise objection- 
ible, and otl ere greatly modified 
The « rejected rel 1 to the following 
topics: Inde tor and Indemnitee, Liens, Wills, 
Charity, B Informer Legal Fees, Trade 
Associations Professional Relations of Law- 
vers with 7 Associations, Lawyers’ Clerks, 
Duty t Public Duty, and Joint Employ- 
ment 
The ‘ member included repre- 
sentatives fro1 h of the following States, who at- 
tended engaged in its discussions: 
Alabama, ‘ Illinois, Kansas, Maryland, 
Mas ] Nel ka. New York, 
North Carol Pennsylvania and South 
Dakota and 1 District of Columbia. Thus the 
views em] sent recommendations 
ire not eculiar local practices 
f any eat untry 
The tended repeatedly 
by tee of the Commercial Law 
Leag Chairman and several mem- 
hers of the ( P nal Ethics of the 
A mé I A < representatives 
f law lists, and a bonding 
( —f the Committee on 
Cc nantat o . Reahonnion f this Associa- 
Hon 
The ( now presente the fruits of its 
requent deli! a ae mmends their ap- 
yroval | The new canons sug- 
rested en llowing subjects: Partner- 
shins. D iO1 Intermediaries. Bonding the 
lelit f the lawver, Retirement from 


judicial position or public employment, Confidences 
of a client, Compensation, Commissions and re- 
bates, Witnesses, Newspapers, Discovery of imposi- 
tion and deception, Expenses, Professional aid, 
Withdrawal from employment as attorney or coun- 
sel, Specialists, and a Final Canon, containing a 
Summary of the Professional Ideals of the Lawyer. 

A single change in Canon 28, against stirring 
up strife, is suggested by adding to the things con- 
demned the procurement of employment to enforce 
judgments as well as to bring suit, by the methods 
there deprecated. This is not an uncommon prac- 
tice; and in the opinion of the Committee should 
be specifically condemned. 

The Principles of Statement 

From the beginning of its labors the Committee 
has been confronted with the suggestion that such 
an organization as the American Bar Association 
should be content to state the fundamentz! prin- 
ciples of professional ethics in philosophicg formu- 
lae which would embrace every possible problem, 
and state a norm to which all conduct in every 
phase should conform. Perhaps such a statement 
is not beyond the bounds of human accomplish- 
ment; but, even then, it seems probable that the 
practical application of any such formulation of 
principle would still be difficult or provoke contro- 
versy. Be that as it may, this is not the way in 
which canons of ethics have hitherto been arrived 
at, nor is it the course which this Association has 
taken in approving the existing canons. 

The Existing Canons 

A chapter from our past history may not be 
amiss. When the original Committee of this Asso- 
ciation was appointed in 1905, it set about collat- 
ing information and views. Its reports indicate 
that it gathered from various sources many infor- 
mative data. It printed and circulated among the 
members of the Association a compilation of the 
Codes theretofore adopted by Bar Associations in 
Alabama, Georgia, Virginia, Michigan, Colorado, 
North Carolina, Wisconsin, West Virginia, Mary- 
land, Kentucky and Missouri, containing, as thus 
compiled, seventy canons; the Louisiana Bar Asso 
ciation’s Code of Ethics; the lawyer’s oath in the 
State of Washington; the oath for advocates pre- 
scribed by the laws of the Swiss Canton of Geneva; 
“The Lawyer's Prayer” by Dr. Samuel Johnson; 
the regulations concerning lawyers in the Code of 
Christian V of Denmark and Norway in 1683; Hoff- 
man’s Fifty Resolutions in Regard to Professional 
Deportment; and the oath administered to lawyers 
in Germany on admission to the bar of the respec- 
tive monarchial states. Its secretary, the late Lucien 
Hugh Alexander, Esq., also sought and compiled, in 
a “Red Book” for the use of its members, the views 
of many members of this Association upon specific 
suggestions submitted to them, and the ultimate 
result was the recommendation and adoption (with 
a slight change in Canon 13 upon contingent fees) 
of the present Canons of Professional Ethics of this 
Association in 1908. Since that time these canons 
have been adopted by many State and local Bar 
Associations, and under the rules for the admis- 
sion of attorneys in New York State, they (as the 
canons approved by the New York State Bar As- 
sociation) are there made the subject of examina- 
tion for admission to the bar. These canons relate 
to specific conduct, and do not attempt to formu- 
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late generic statements applicable to all possible 
problems; they merely guide the practitioner in 
those relationships which had been considered to 
demand such counsels. The experience of those 
committees which have been empowered to advise 
inquirers is uniformly to the effect that such in 
quirers are asking the solution of specific problems 
and they are not seeking the statement of generic 
principles which the inquirers may themselves 
apply. These committees, however, in their an- 
swers have sought to state the principle as well as 
to apply it to the particular circumstances. 

This Committee has therefore deemed it unwise 
to attempt to suggest any substitute for the exist- 
ing canons, though such substitute might be formu- 
lated in more general terms, more concise in lan- 
guage, more comprehensive in scope, and less spe- 
cific in illustration. Indeed, the proposal of such 
substitute was not a part of the mandate of this 
Committee, which was to supplement, not to sub- 
stitute. The Committee has accordingly followed 
the prior example and has recommended the addi- 
tion of fifteen canons, fourteen of which deal with 
certain particular conduct, whose problems experi- 
ence has demonstrated demand solution by some 
recognized rule of propriety. It has also recom- 
mended a single verbal addition to one existing 
canon, as above stated. 

The Final Canon 

There has been an urgent suggestion that some 
where in the canons there should be stated a still 
more comprehensive and philosophic collation of 
the principles of professional conduct, for the guid- 
ance and instruction of those who have not yet 
entered the profession, and who are consequently 
not yet confronted with its specific problems, but 
who should during their student days be instructed 
in these comprehensive principles. In deference to 
this view, the Committee recommends the adoption 
by the Association of a final canon conforming 
with the suggestion; it will certainly not detract 
from any of the specific canons, and it may prove 
of lasting benefit in the profession. 

One member of the committee, Mr. Frank W. 
Grinnell, of Massachusetts, will present a minority 
report dissenting from the majority in its recom- 
mendation of the new canons, as now formulated, 
upon Partnerships and Intermediaries (as to which 
he dissents in part only), and in its recommenda- 
tion of the final canon. His minority report will 
state his reasons for such dissent, and will suggest 
a slightly different course, though he does not dis- 
sent as to the other recommendations of the Com- 
mittee. Two other members. Mr. Thomas Francis 
Howe, of Chicago, and Mr. E. W. Harriman, of 
Washington, D. C., disapprove of the final sentence 
in the proposed canon upon professional cards. 

The Committee is aware that there is substan- 
tial difference of view in the profession respecting 
its recommendations as to partnerships, division of 
fees, intermediaries, and the bonding of lawyers; 
these differences are radical and irreconcilable; 
they embrace extremes in both directions. The 
Committee has repeatedly heard argument upon 
these extremes; it has reached the conclusions 
which it has formulated 

Its recommendations are at the head of this 
report; the proposed canons are appended 

By order of the Committee: 
CuHarves A. Boston, Chairman 





Proposed Canons as Approved 


Partnerships 
In the formation of partnerships for the prac- 
tice of law, no person should be admitted who is not 
a member of the legal profession, duly authorized 
to practice, and amenable to professional disci- 
pline. It is improper to use in the firm name the 
naine of a person not authorized to practice where 
it is used. No misleading use of the partnership 
name should be permitted. 
Division of Fees 
No division of a lawyer’s fees agreement 
therefor is proper except with another lawyer, 
based on a division of service or responsibility. 
Intermediaries 
The professional services of a lawyer should 
not be controlled or exploited by any lay agency, 
personal or corporate, which intervenes between 
client and lawyer. A lawyer’s responsibilities and 
qualifications are individual. He should avoid all 
relations which direct the performance of his duties 
in the interest of such intermediary. A lawyer’s 
relation to his client should be personal, and the 
responsibility should be direct to the client. 
Charitable societies rendering aid to the indigent 
are not deemed such intermediaries 
A lawyer may accept employment from any 
organization, such as an association, club or trade 
organization, to render legal services in any mat- 
ter in which the organization, as an entity, is in- 
terested, but this employment should not include 
the rendering of legal services to the members of 
such an organization in respect to their individual 
affairs. 
Bonding the Fidelity or Integrity of the Lawyer* 
A lawyer should not pay for or permit others 
to secure his employment or offer his services by 
giving or procuring bond to insure the faithful per- 
formance of his professional obligations. 
It is contrary to sound public policy and the 
best interests of the profession for a lawyer to cause 


*Not! At a meeting held at Washington, D. C., on 
May 11, subsequent to its primary report, the committee 
recommended th the Association adopt a resolution sub 
stantially in t following form: 

“Whereas Association has approved a plemental 
canon relating to the bonding of the fidelity and integrity 
of the lawyer, and the practice disapproved thereby has 
hitherto been widely followed, and m lawyers are re 
ceiving collections under contracts already entered into, 
embodying or contemplating a bonding feature in confi 
with the principles of the Canon, 

“Therefore Resolved, That in ad 
not intended that lawyers operating 
heretofore made to expire on or bef 
should be required to cancel or violate 
pected that the principles of the Canon 
in contracts hereafter made, and that after January 1 
the principles will be observed by lawys hetl 
contracts were heretofore made or not; i 
tice disapproved will be abandoned, and 
aid in the adoption of such methods as will 
tect their clients without entering into plans which will 
conflict with the principles of this Can 
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By way explanation of this additional suggestiot 
the Committee stated that “the proposed canon upon bond 
ing is the formulation of a principle which this Associa 
tion approved upon recommendation of its Committee o1 
Commerce, Trade and Commercial Law in Vol. x Re 
ports, for 192 pp. 60,285, but the recommendation and 
its approval were not at that time d: rased, an 
its adoption as a part of the approval of a report contain 
ing also a number of other recommendations, did not clear! 
bring the disapproval of the practice to the attention.” 
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or permit his name to be included in a law list 
which represents that the lawyers whose names are 
so included are | led or guaranteed. 
Retirement from Judicial Position or Public 
Employment 


A. lawyer should not accept employment as an 
advocate in any matter upon the merits of which 
he has previous icted in a judicial capacity. 

A lawyer, having once held public office or 
having been in the public employ, should not after 
his retirement accept employment in connection 
with any matter which he has investigated or passed 
upon while in h office or employ. 

Confidences of a Client 

The duty to preserve his client’s confidences 
utlasts the lawyer’s employment, and extends as 
well to his employees; and neither of them should 
accept employment which involves the disclosure 


r use of these confidences, either for the private 
idvantage of the lawyer or his employees or to 
the client, without his knowl- 
und even though there are other 
f such information. A lawyer 
employment when he discovers 
prevents the performance of 
rmer or to his new client. 


the disadvantage 
edge and consent 
available sources 
shold not c¢ 
that this obligation 
his full duty to | f 


yn tinue 


If a lawyer falsely accused by his client, he 
is not precluded from disclosing the truth in re- 
spect to the false accusation. The announced in- 


tention of a client to commit a crime is not included 


within the confidences which he is bound to re- 
spect. He may perly make such disclosures as 
the act or protect those against whom 


to prevent 
it is threatened 
Compensation, Commissions and Rebates 


A lawyer should accept no compensation, com- 


missions, rebates other advantages from others 
without the knowledge and consent of his client 
after full disclosur« 

Witnesses 


Compensat lemanded « 
witness in excess 
disclosed to the urt 
the ascertainment 


or received by any 
statutory allowances should be 
and adverse counsel. If 
truth requires that a lawyer 
should seek information from one connected with 
rr reputed to bi ased in favor of an adverse 
party, he is not tl by to be deterred from seeking 
ascertain the uth from person in the 
nterest of his cliet 


to sucn 
Newspapers 
with propriety write articles for 
gives intormation upon 
the law; but he s!I i not accept employment from 
uch publications advise inquirers in respect to 
their individual rights 
Discovery of Imposition and Deception 

When a that some fraud or 
leception has practiced, which has unjustly 
mposed upon the urt or a party, he should en- 


A lawyer ma 
publications in which he 


' 


ba 
liscovers 


lawyer 


eavor to rectify it; at first by advising his client, 
nd if his client refuses to forego the advantage 
us unjustly gained, he should promptly inform 
he injured person or his counsel, so that they may 
ke appropriate steps 

Expenses 


properly agree with a client 
or bear the expenses of 
faith advance expenses 


A lawyer ma 
it the lawver shall pay 
he may in good 


cat 
gation ; 











as a matter of convenience, but subject to reim- 
bursement. 
Professional Card 

The simple professional card mentioned in 
Canon 27 may with propriety contain only a state- 
ment of his name (and those of his lawyer asso- 
ciates), profession, address, telephone number, and 
special branch of the profession practiced. The 
insertion of such card in reputable law lists is not 
condemned and it may there give references or 
name clients for whom the lawyer is counsel, with 
their permission. 

Withdrawal from Employment as Attorney or 
Counsel 

The right of an attorney or counsel to withdraw 
from employment once assumed, arises only from 
good cause. Even the desire or consent of the 
client is not always sufficient. The lawyer should 
not throw up the unfinished task to the detriment 
of his client except for reasons of honor or self- 
respect. If the client insists upon an unjust or 
immoral course in the conduct of his case, or if he 
persists over the attorney’s remonstrance in pre- 
senting frivolous defenses, or if he deliberately dis- 
regards an agreement or obligation as to fees or 
expenses, the lawyer may be warranted in with- 
drawing on due notice to the client, allowing him 
time to employ another lawyer. So also when a 
lawyer discovers that his client has no case and 
the client is determined to continue it; or even if 
the lawyer finds himself incapable of conducting 
the case effectively. Sundry other instances may 
arise in which withdrawal is to be justified. Upon 
withdrawing from a case after a retainer has been 
paid, the attorney should refund such part of the 
retainer as has not been clearly earned. 

Specialists 

The canons of the American Bar Association 
apply to all branches of the legal profession; 
specialists in particular branches are not to be 
considered as exempt from the application of these 
principles, by reason of some contrary local or other 
custom or practice. 

Summary of the Professional Ideals of the Lawyer 

The fundamental concepts of the professional 
life are dignity, loyalty, honor and integrity, They 
apply to every lawyer, whether in general practice 
or devoting himself to a specialty. 

The practice of the law has been variously de- 
fined by statute or otherwise, e.g.: 

“The practice of law is any service, involving 
legal knowledge, whether of representation, coun- 
sel, or advocacy, in or out of court, rendered in re- 
spect of the rights, duties, obligations, liabilities, 
or business relations of the one requesting the 
service.” 

Therefore: 

(1) As an officer sworn to uphold the Consti- 
tution and to the proper enforcement of the law, the 
lawyer should by his conduct and counsel ex- 
emplify the law-abiding spirit. Professionally, he 
should associate with himself in practice only those 
duly authorized to practice and use no misleading 
firm names. In his private life he should refrain 
from anything contrary to the spirit of the moral 
and statute law, that his name may be preserved 
unsullied by either crime or contemptible conduct. 

(2) In his relation to the courts the lawyer 
should in his conduct seek to ensure their efficiency 
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his duties in regard to the 
1in the respect due 
by punctilious dis 
bserving in such duty 
truth and candor, and 
to curry favor with 
from the appearance even of 


by full discharge of 
selection of judges, to 
them by respectful ad 
charge of all forensic duty, 
the obligations of fairness, 
by abstaining from all attempts 
a judge or jurors of 
using personal relations to se 
vantage. 

lients, the lawyer’s duty 


(3) In his relation to clien 
arises from the relationship, and persists until he 


withdraws therefrom for proper 





ure professional ad- 


reasons, and 1s 


continuously based upon the confidence reposed in 
his learning or ability either by the client who 
employs him, or by the court w hich assigns him to 
the case of an indigent person. Though the re- 


lation shall have ended may not accept employ- 
ment against such client if fidelity to the new client 
involve betrayal of the confidence of the former 
Therefore: 

(a) He must not divide his 
conflicting or inconsistent interests, save where, by 
joint consent, he serves to arbitrate or settle the 
matter so brought to him; if, in so doing, it de 
velops that their interests conflict, he should inform 
both and urge that one or both secure independent 
counsel: he should not acquire any interest in the 
cause that will impair his status as an advocate by 
making him a co-owner with any party thereto. 

(b) In the conduct of unlitigated business he 
owes a scrupulous fidelity to the client’s highest 
‘nterest and must seek no advantage or profit to 
himself beyond his reasonable compensation. He 
should favor settlements, if his client’s interests 
can be so advanced; and never allow his advice 
thereon to be influenced by the consideration of the 
effect upon his fees 

(c) In advising litigation he must be ruided 
by his own (or counsel's) judgment of the law ap 
plicable to the fact when they have been fully 
ascertained. He should never countenance, by ac- 
ceptance of a re unjust, useless or oppressive 
suits, or consent to the interposition of merely 
dilatory, false or 

(d) In actual litigation, he may use all pro- 


cedure provided by law appropriate to the fearless 


and honorable pi er 
he must ascertain 
knowledge of his opponent’ 


lnabl 
iia Lit 


without pecuniary or va 
to testify in any particular 

if it be disclosed to the court, 
pert fee or ime 
local usage; he mus 


allegiance between 





sham etenses 


‘tion of his client’s interests; 
he facts, even if within the 
witnesses alone; but 

inducement to any 
manner. Yet he may, 
pay any proper ex- 
pensation permitted by 
ye alert and diligent in prose 


cution: vigilant and careful in defense; refrain 
from any act calculated o tending to deceive a 
court or jury; abstain from ‘ffensive personalities 
or browbeating of witnesses; be courteous to his 
fellow lawvers, and obliging to them in matters 
not prejudicial to his client's rights. He must 
control and direct his client, and must prevent his 
doing any act which honor and dignity would 

loing himself. If his own trust 


‘ 


deter him from d 
t false testimony or other 


in his client is abused by 
chicanery, and justice has been perverted, he may 


disclose the facts to 
and act as thereupon directed 

(e) Asa factor in the administration of justice, 
refuse to serve the pauper, nor to de- 


he must not 
fend those accused of crime, however heinous. For 


conscience of the court, 





a lawyer employed for or assigned the defense 
of one accused of crime is, even thoug! sed of 
the guilt of the accused, bound by h uty to en- 


sure him a fair trial, and to prevent c nviction 
save pursuant to the law in that case n 
provided. Gratuitous service to indigent pet 
or through legal aid organizations n nd 
unless done as a cloak to securing bDusin¢ 


(4) The lawyer must not dis ent’s 
confidence, nor permit his office employees to do so 
unless his client gives him authority, or in a prope! 
case if compelled so to do under But the 


avowed intention of his client to comm 
is not a confidence protected by thi 
not use knowledge so gained to his client’s undoing 


or disadvantage except in defen 


ce ; . mT te 


sional reputation if falsely assailed by his ent 
and if he collects, receives, or is entrusted wv his 
money or property, he is in the highest degree a 

ni ‘ lure to 


trustee and liable professionally 
administer the trust reposed in him with scrupu 
lous fidelity and capacity. 


(5) The lawyer, if he accepts professional em 
ployment and has rendered professional service, 1s 
always entitled to his reasonable compensation, 
this may be contracted for with the client, prov ided 
no advantage be taken of his ignorance or neces 
sities. His lawful fees, if not derived from his 
client, may be provided for from other sources, in 


any form or method, when fully disclosed to and 
approved by the client. If unavoidable, he may 
assert his lien for services, or sue ny 


tion, under such contract or quant meruit 
Contingent fees, where not unconscionable in 
amount, are proper if the client desire such forn 


of compensation. But in all cases he must avoid 
even the appearance of champerty 
(6) The dignity of the profession exacts of every 


lawyer honorable and courteous relations t s fel 
low lawyer in or out of court; therefor must 
not permit any attempt to wean his fellow lawyer’s 
client from him, nor any approach to or negotia 


tion with such client as to the matter in litigation 
behind the opposing lawyer’s back 

(7) The lawver should not stir up litigation, nor 
solicit, nor permit others to solicit for him, any 
professional employment, nor sanctio! the exploita 
tion of his services by any lay intermediar per 
sonal or corporate, or by anyone, nor submit t » the 
indignity of the guaranty of his personal integrity 
by law lists or other agencies for distributing bus 
iness to attorneys. No divisio1 f fees for profes 
sional services or agreement therefor is proper ex- 
cept with another lawyer, based on a division of 


service or responsibility. Selfadvertisement 1s com 





mercial in spirit and tends to lower the sense of 
professional dignity. card stating | rofession 
address. and special branch of practice vhen san 
tioned by local usage, is a matter ( il taste 
and its publication in a reputable law list is not 
condemned 

(2) In his relation to the commutr iwyer 
as a citizen occupies a positior f enhat 1 civ 
responsibility. He may not, under the loak of 
citizenship and the guise of performance of a public 
dutv, conceal the activities of a paid idvocate in 
reference to proposed legislation or | litical affairs 
His respect for the law and the urts in which 


it is administered should make him tear 
pose and attack any breach of judicial integrity 
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ischarging his duty as a 
le candidates for 


So also he must be vigilant to 





sar and the Bench of un- 

He should be willing, though 

S es brought to his knowledge 
e of process of law or any in- 

to life and liberty guaranteed 

vith publi fhce, he is bound 

service y reason of his 

i If he serve as a public 


sents the people of the State. 
l but cannot stoop to 
such as the suppression of 


t esses, or the se- 
ght tend to establish 
e is secuting 
to the Bench, his obligations 
l he discharge of his judi- 


be studious, patient, thor- 
rtial, courteous and 
lic clamor or private in- 


tice, he must not accept 
t himself as to justify 
utilizing his 


Existing Canon 28 


1 


f the Committee it was 

‘ 1 that ¢ isting Canon 28 
9 fter the words “bring 
f T , ] 1 nent co 


W. Grinnell in Regard to the Last 
f the Proposed Canon on “Partner- 


the Second Paragraph of the Proposed 


Intermediaries” and as to the 


sional Ideals of the Lawyer.” 
gree with my colleagues 
ng tl loption of those 
ent nons above referred 
I 1 xpressing my own 
the views which 
mer member of the 


f he were alive. Mr. Tay- 

eT ind exceptional power 

greatest assistance to the committee 
| S¢ ns f the committee 
April 6, a month or two 
feel 1 t y certain from the 
hat time orally and in writing 

¢ re T ling the sentence 

1 to which I refer, 

it vould not have joined 
Summary Besides 

T | 1 ndea ' n this rem rt to 
ve lic t been Mr. Taylor's 

eT lf ' ther members of 

n nterpretation of his views 

‘ state them, but 

ught to the work 

att that | feel that the asso- 


f his views for 


t1 is as follows 

ractice of law, 

wl s not a member of the 
vad ¢ ne ties nd amenable to 
improper to use in the firm name 
thorised to practice where it is 
f 2] bartnership name should 

+h 1 ; 


e last two sen- 











tences which are printed in italics because I am not clear what 
they mean or may be understood to mean 

In considering these sentences, I think we should bear in 
mind the distinction, especially emphasized by Mr. Taylor in 
our discussions, between “fundamental ethical principles” and 
rules of conduct which, while they may be advisable, are yet 
rules of professional policy or expediency which are considered 
necessary or important to retain and protect the public con 
fidence in the bar as a part of the administration of justice 

Now, aside from professional policy, I think that there is 
nothing inherently “unethical” in the formation of partnerships 
between lawyers largely engaged in certain kinds of work and 
an expert engineer, student of finance, or some other form 
of expert. As a matter of professional policy, I was impressed 
by the views and experiences of the other members of the 
committee to the point of joining in the recommendation of 
the first sentence of this proposed canon, but when it came 
to the second and third sentences it seemed to me that the 
recommendation was attempting too much 

As Mr. Taylor pointed out, these suggested sentences are 
merely a “part” of a much broader rule that, 

“Lawyers must not, by the form of firm names they 
adopt, or by any other means, seek to mislead people into 
sending business to them which they would not send if they 
truthfully understood the facts.” 

He was “inclined to think that there was no reason to 
formulate in a canon” this principle 

As to the last sentence, I object to that because it may 
be understood to cover situations in which there is nothing 
“misleading” either in fact or in intention, as in the common 
case of the continuance of the name of some lawyer who has 
died in some of the leading firms in the country. It must be 
remembered that, whatever may be their occasional defects, 
large firms have developed as a result of the public need of 
better legal service in connection with the varied and rapidly 
changing problems and conditions of modern life. In the 
larger centers, the pressure of these problems is such that the 
individuals who can deal with them all, or even with a large 
percentage of them all, are extremely rare if not non-existent 
In dealing with such business, the individual “general prac 
titioner” needs help or he is apt to make mistakes at the ex 
pense of his clients. It is not uncommon in these days to 
have firms of five, ten, or more, members. Obviously a firm 
name including them all would be a ridiculous mouthful 
Even a firm name including four is somewhat unwieldy. Ac 
cordingly, firm names often include not more than two or 
three, but as time goes on and the confidence and reputation 
for integrity and effectiveness attaching to that firm name 
develops, it does not attach merely to the individuals whose 
names happen to be in the firm name. All the members who 
are not named have contributed to that reputation and good- 
will as much as those who are named. The work and char 
acter of those unnamed members have gone into the meaning 
which attaches to the firm name. Distinguished men have al 
lowed the continued use of their names in firms after their 
death. There is no reason that I can see why they should 
not continue to do so. There is no deception about it and 
yet, under the last sentence of the proposed canon, I do not 
know whether the continued use of a man’s name in the 
firm after he has ceased to be a member by death or other 
wise would be considered “misleading” or not. I think that 
this last sentence must either mean something which is so 
obvious that we do not need to state it in the canon or it 
will be understood to condemn something which is not ob 
jectionable, but which will be pointed to by some persons who 
wish to use the sentence as a cloak as if it came under the 
word “misleading.” 


II. Intermediaries 


The proposed canon on this subject reads as follows 

“The professional services of a lawyer should not be con 
trolled or exploited by any lay agency, personal or corporate, 
which intervenes between client and lawyer. A lawyer's re 
sponsibilities and qualifications are individual He should 
avoid all relations which direct the performance of his duties 
in the interest of such intermediary. A lawyer's relation to 
his client should be personal, and the responsibility should be 
direct to the client. Charitable societies rendering aid to the 
indigent are not deemed such intermediaries 

“A lawyer may accept employment from any organiza 
tion, such as an association, club or trade organization, to ren- 
der legal services in any matter in which the organization, as 
an entity, is interested, but this employment should not in 
clude the rendering of legal services to the members of such 
an organization in respect to their individual affairs.” 

I appreciate the force of the practical reasons which led 
the other members of the committee to join in the recom- 
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mendation of the whole of the proposed canon in view of the 
activities of various organizations and various lawyers in dif- 
ferent parts of the country; on the other hand, I have never 
been able to agree to the recommendation of the last para- 
graph, which I am afraid would condemn many organizations 
which meet in a perfectly legitimate and convenient manner a 
need of the public. I am not sure that some of the earlier 
professional views in regard to practice covered by the pro 
posed sentences may not need overhauling in the light of 
modern conditions. 

Professional standards dev » and services ultimately 
arise from the better practice reputable men under the 
changing conditions of society Under present conditions, I 
am not prepared to join in a wholesale condemnation, such 
as is suggested in the second paragraph above quoted 


III. The Proposed Summary of the Professional 
Ideals of the Lawyer 


Mr. Jessup, Mr. Taylor, and I were members of a sub 
committee to consider the advisability and the phraseology 
of some “generic” statement. Mr. Taylor died and Mr. Jessup 
and I did not agree. We submitted alternative proposals to 
the committee, which chose Mr. Jessup’s draft and I reserved 
my right to oppose it and to submit my alternative draft as a 
substitute to the association 

It is perhaps needless to say but, nevertheless, I wish to 
say publicly that I regret the necessity of opposing the adop- 
tion of this summary, into which I know Mr. Jessup has put 
so much time and thought as a result of his long experience 
and service in supporting, encouraging, and teaching decent 
professional standards. Next to the chairman of the special 
committee, there is probably no man in the country who has 
done so much in this direction as Mr. Jessup. All the mem 
hers of the committee have appreciated the opportunity which 
they have had of associating with him during the sessions of 
the last two or three years 

In explaining my opposition to the proposed summary and 
reason for approving the adoption of the alternative draft 
which I submit, I will state briefly the way in which T have 
approached the whole subject which was referred to the 
committee as I am quite as strongly convinced of the sound- 
ness of this point of view and its effect on the question of 
adopting the recommendations to which I am opposed as my 
brethren on the committee are convinced that it is wise to 
adopt those recommendations. 

My views as to the possibilities and the consequent prac 
tical function of canons of ethics including those which we 
already have as well as those which are proposed may differ 
somewhat from the views of other members of the committee 
and of the association. These views have placed me on the 
skeptical side of the committee as to the advisability of vari- 
ous canons of a dogmatic chara aining sweeping pro- 
hibitions, as distinguished from explanatory canons setting 
forth or reflecting the better standards of practice in such a 
way as to stir the imagination of the bar and make men think 
responsibly about the reputation of the profession and of 
themselves. My reason for this is that with an association 
of more than twenty thousand lawyers the problem is neces 
sarily one of leading, rather than driving or scolding, in mat 
ters of this kind 

We have had the decalogue for some centuries. We have 
had the attorney’s oath for a considerable, though shorter, 
period. As has been pointed out, “The attornev’s oath is 
really a condensed code of ethics.” We have had thirty-two 
canons of the association for almost twenty years and these 
canons have been adopted and studied and interpreted quite 
generally throughout the bar associations of the country. I 
do not for a moment question the fact that these canons ‘have 
had a healthy professional influence and I think the main pur- 
pose, because it is the main possibility, of the canons is to 
exert such influence. I do not believe in weakening that in- 
fluence by making the canons too long or by attempting to 
restate the substance of them in different language in the 
manner suggested by the proposed summary. 

One of the practical reasons for the creation of this spe- 
cial committe as I understand it was the tendency on the 
part of a considerable number of the bar as Mr. Taylor ex 
pressed it “to regard the canons of ethics as completely cov 
ering the field, so that everything not forbidden by the canons 
is permitted. It is common knowledge also that there are some 
members of the bar whose only standard of practice is the 
line of the criminal law. The proposed summary, however, 
does not seem to me to be the way to meet this situation. Nor 
do I believe that the canons of the American Bar Association 
offer an appropriate place for an eloquent lecture on the whole 
field of professional virtues for use in teaching ethics to law 
students The summary recommended by the majority of 
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ook or in the 
ction of the 
canons as I understand them is, and should be, primarily the 
function of a professional guide to men in active practice for 
their assistance at times when the sound rule or the history 
it or the reasons for it are not conveniently accessible 
Accordingly, I submitted to the committee I submit 
to the association the suggestion that if we desire to restate 
or summarize the substances of the canons in condensed form, 
instead of adopti the “summary” recommended he com 
mittee, we might well omit all the existing canons and leave 
the preamble as a condensed statement of the reasons for de- 


the committee would be appropriate in a text 
expression of any individual views, but the f 
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cent professional behavior. Therefore, my recommendation of 
a supplemental general canon is in the form of a few sen 
tences to be added at the end of the canons to recall and em- 
phasize the ideas expressed in the preamble, which seems to 
me perhaps the most important part of the present canons, 
but which have been overlooked to such an extent that in the 
reprint of the canons by the West Publishing Company some 
years ago the “preamble” was entirely omitted 

It is a common habit of American readers at least not to 
read the prefaces to books, although that is the place where 
the author has a chance to tell them in advance why he wrote 
the book and what he is driving at. The habit of not reading 
prefaces accounts, I presume, for the general overlooking of 
the preamble to the canons. In my opinion, our most promis- 
ing opportunity of leading the minds and stirring the imagina- 
tion of the American bar by anything which we can put on 














paper is to draft a brief supplemental canon reaffirming and 
focusing attention on the ideas expressed in the preamble 
While I join with my brethren on the committee in recom- 
mending the adoption of the other supplemental canons sub 
mitted herewith, except as herein explained, I bel that the 
distinction between those canons reflecting inhe ethical 


ideas and those reflecting ideas of sound professional policy 
must be borne in mind. 7 

Mr. Taylor also reminded the committ that he was in 
clined to think 

“Many of the honorable members of the bar have never 
read the canons of ethics and rightly consider that they know 
how to conduct themselves properly without reference to any 
written rule.” 

He also suggested that, 


“The general principles of ethical conduct which should 
control a lawyer are as little susceptible of exact and com- 
prehensive statement as the principles wl should govern 
the conduct of a gentlemen.” 

Mr. Taylor’s suggestion was that if should be deemed 
necessary to lay down some general, all-embracing rule, he 
would be in favor of some such rule as the following 

“The lawyer in his conduct towards the courts, his as- 
sociates at the bar, adverse parties and the public generally 


is bound by the rules that govern a gentleman business 
and social intercourse with the people among whom he has 


lived in the past and among whom he expects to live in the 
future Nothing is permissible that is dishonest, deceitful 
unfair or otherwise unbecoming a gentlen Subject to the 
foregoing principle, the lawyer owes to his client the utmost 
diligence in his service and the fidelity due from an agent and 
trustee. 

Mr. T: *s own comment on this suggested general rule 





was that it “is not one from which the practical rule applica 











ble to a special case can be deduced by a man wholly ignorant 
of the principles that should govern the conduct of a gen- 
tleman. It would serve only to emphasize the fact that the 
canons deal only with the special subjects to which they relate 
and that their silence on any special subject does not imply 
that dishonorable conduct relating to that subject is permissi 
ble. Mr. Taylor believed that what was needed more than 
specific canons was a “common law of the subject of ethics.’ 
He referred to the fact that, 

“In the army regulations there is 1 attempt to define 
conduct unbecoming an officer and a gentleman, and in the 


attempt to define 


ples of trade.” 


rules of the various exchanges there 
conduct contrary to just and equitable pr 
a 











Mr. Taylor also said, 

“The same situation should t the bar There 
should be no attempt to codify the conduct founded 
on general ethical principles either in general lan 
guage. There should be no attempt to formulate a al for 
the guidance of lawyers in all situations. It should be rec 
ognized that there is a general unwritten law, unformulated 
and not susceptible of exact formulation, wl is applicable 


to, and should govern, every situation.” 
On the other hand, he said 
“Tust as the common law has to be supp! 
laying down specific rules, certain exy 1 positive rule 
are desirable 
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Proposed Final Canon Submitted by F. W. Grinnell 
as a Substitute for the “Summary” Recom- 
mended by the Majority of 
the Committee 


The specification in the foregoing canons of certain con- 
duct as unprofessional is not to be interpreted as an implied 
approval of conduct not specifically described. The purpose 
of the canons is to assist lawyers by stimulating their imagina- 
tion as to sound professional behavior. That purpose is in- 
dicated by the statement in the “preamble” to the canons that 
the stability of courts and of all departments of the government 
rests upon the approval of the people and that it is, therefore, 
essential that the agencies in the administration of justice be 
so developed and maintained that the public shall have confi- 
dence in the integrity and impartiality of its administration 

The reason that the profession is recognized and set apart 
by law as a body of sworn public officers is the public need 
of a body of trained, reliable men to whom individual citizens 
may trust their private affairs in order to secure justice. If 
the bar is thus set apart as a profession it must preserye such 
sound traditions and standards as have contributed to the 
public confidence that has given it its position and which is 
essential to its freedom of action in future. 

The canons simply reflect the better standards of practice, 
the history of which is not always conveniently available. 
Their expression in this form was the result of a growing 
need of counteracting practices which contribute to the grad- 
ual loss of public confidence in the profession. 

Violation of the seasoned professional standards of con- 
duct thus reflected and suggested may merit or result in dif- 
ferent degrees of disapproval ranging from disbarment, sus 
pension, or censure to lessening of respect for the character 
or taste or general reputation of the individual lawyer. No 
lawyer can justify his conduct merely because he does not 
find it specified in the canons as unprofessional. He must do 
his own thinking as a trusted representative and adviser and 


take the consequences. 


KANSAS AND NORTH DAKOTA ESTABLISH 
JUDICIAL COUNCILS 


Mr. Taylor believed that 

The existing ms with perl aps some slight modifica- 
tion here and tl ild remain in force, not because they 
conform ideally t roper prin athe ut because they have 
been a long time in force ’ come to be generally ac- 
cepted and underst ind a large number of decisions have 
been made under 

My own \ that, while the summary recommended 
by the majority of the committee is t long and not adapted 
to the purpose wv t is desired to accomplish, the tentative 
draft suggested Mr. Taylor as above quoted is too short 
and is also not t kind of supplemental canon or summary 
which I think t é r which would be most effective. 

The bar not organized like the army, in which the 
standards referred to by Mr. Taylor are the traditional stand- 

is for “officer While it is true in a sense that members 
f the bar are ficers” of the court, they are officers in a 
ery different st 1 that in which the word is used i 
he army or navy \t the bar we are all “in the ranks.” 

I think that a statement of the practical relation between 
lecent professional standards and the public confidence upon 
which the publ tion of lawyers iii is the idea which 
ieeds to be stat riefly and emphasized with all possible 

rce because t is the most influential idea to stimu- 
ate the imaginat f the bar and of the public as well in 
ese matters tl e expressed on paper effectively. 

To illus neaning, I submitted to the committee 
e draft which I now submit to the associa- 

n as a substit r the proposed summary. It expresses 
substance better than I have been able to express it in any 

er way exactly what I think is needed more than anything 
else and I belie that its adoption by the association would 
result in a conc lf-explanatory, and practical announce- 
ment which wou erve as a better basis for the development 
f “the common | of ethics than the proposed summary 
recommended by t mmittes I believe that it is a better 
iy to influencing large numbers of men because I believe it 
contain an exact statement of big facts which will make 

en think har vill the summary recommended by the 

rity t ¢ 
; ly 1 te 
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ANSAS a rth Dakota established Judicial 
Councils the recent meeting of their re- 
spective les itures, thus paving the way for 
improvement the administration of justice. 
Following is a coy f the Kansas measure (S. B. 
289), effective on the publication of the Statute 
Book, which wv e some time in May. It will be 
noted that the appointments are to be made by the 
hief Justice of the Supreme Court and that the 
hairmen of the Senate and the House Judiciary 


the Council. 


established and 
mposed of of the supreme 
judicial districts, each of whom 
four years previous to his 
whom shall have 


members of 


omcio 
council is hereby 
, - 


one justice 


two judges fterent 
have served 


itment, tor rt nt 


1 


apacity 


lawyers, each of 





een admitted to practice for not less than ten years previous 
his appointment, the chairman of the judiciary commit- 
of the house of representatives, and the chairman of the 
diciary committee senate. All members except chair- 
en of senate and e judiciary committees shall be ap- 
nted by the chief tice of the supreme court. Of the 
mbers firs t ne judge and two lawyers shall 
appointed for a term of two years, and one justice, one 
lige and two lawyers for a term of four years. Upon the 
ration of the terms of those first appointed each suc- 
ling member s! appointed and hold office for a term 
four years and until his successor shall have been ap- 
ted and qualif The terms of the chairmen of the 
ate and h iry mmittees, and all other mem- 


bers, shall terminate upon such member ceasing to belong 
to the class from which he was appointed. All vacancies 
except those of chairmen of the senate and house judiciary 
committees shall be filled by appointment by the chief justice 
for the unexpired term. ton vacancy, the places of the 
chairmen of the senate and house judiciary committees shall 
be filled by their successors as such chairmen. 

Sec. 2. The judicial council shall select one of its mem- 
bers as chairman for such period as it may choose, and shall 
meet semi-annually and more frequently, if necessary, upon 
call of the chairman. 

Sec. 3. It shall be the continuous duty of the judicial 
council to survey and study the judicial department of the 
state, the volume and condition of business in the courts, 
whether of record or not, the methods and rules of procedure 
therein, the time elapsing between the initiation of litigation 
and the conclusion thereof, and the condition of dockets as 
to unfinished business at the closing of terms; to receive and 
consider suggestions from judges, members of the bar, public 
officials and citizens concerning faults in the administration 
of justice, and remedial rules and practice; to recommend 
methods of simplifying civil and criminal procedure, expedit- 
ing the transaction of judicial business and eliminating un- 
necessary delays therein and correcting faults in the adminis- 
tration of justice; to submit from time to time to the courts 
or judges thereof suggestions as to changes in rules and 
methods of civil and criminal procedure as may be deemed 
by the council to be beneficial. 

Sec. 4. The council shall submit to the governor on or 
before December first of each year a written report of the 
work of the council, the facts ascertained, the conditions of 
business in the courts, conditions found to be defeating or 
deferring the administration of justice, with recommendations 
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concerning needed changes in the organization of the judicial 





department, in ru and methods it vil and criminal pro 
cedure and pertinent legislation. St report shall be printed 
by the state printer and pies thereof distributed to all 
members of the legislature and jud f the supreme, district 
county, probate, and ty police rts, and justice f the 
peace in this state 

Sec. 5 The clerk tr the I courts of record in 
this state, judges and justices of rts not of record, and 
sheriffs and police officers, shall request of the judicial 
council, without charge, furnish su nformation relating to 
rules, methods and procedure it gue in their respective 
courts, and the « lition f legal ness therein as may 
be deemed necessary by the uncil of performing its duties 

Sec. 6. All member t the 1 shall serve without 
compensation but ill be 4 their actual and necessary 
expenses incurred within the stat f Kansas in the pet 
formance of their duties All bil accounts of the coun- 
cil shall be approved by the chairman and shall be audited 
and paid as other claims against the state, authorized by law 

Sec. 7. This act shall take effect and be in force from 
and after its publication in the statut ook 


North Dakota Judicial Council Act 
Following is a brief comment on the North 
Dakota Judicial Council Act by Fowler N. Harper 
in the April issue of “Bar Briefs and the North 
Dakota Law Review:” 


One of the most immediate | lems facing the legal 
profession is that of more effective judicial administration 
Few will dispute the proposition that our courts are impeded 
by heavy and onerous pr details, with the result that 





their work is often tediously delayed, inefficiently performed 


and expensively conducts Many legal thinkers of hig} 
repute insist that the chief reason for this is the want 
power by the cour themselves from the fetters 
of codes of procedut by legislative enthusiasm 


restriction upon the courts 





In some states 
t tl 


procedural matters is guarded against by insuring ( 
judiciary the rule-making power by constitutional provisions 
The efficacy of such provisions witnessed by the decrease 
in delay of court work and the elimination of many unwieldly 
handicaps of the statutes lt nsisted by some that no 
constitutional problem of separation of powers is actually in- 





volved in this question,* but some states have deemed con 


stitutional amendment necessary t nfer the power to mak« 
rules of procedure upon the 

The judicial council act passed by the legislature of North 
Dakota in 1927 is a gratifying step to relieve the courts of 
the burdens of procedural diff ties The act varies from 
the model judicial incil act ibmitted by the America 
Judicature Society’ in that the rule-making power is not in 
cluded. Thus the judicial council acts primarily in an advisory 


capacity, so far as actual reform in procedure is concerned 








Its duties aré n a is study of the organiza 
tion, rules and met ls f pi ure and practice f the 
judicial system of the stat f t work accomplished and 
of the work produced by the t und its various parts, t 
the end that procedure may be simplifed, business expedited 
and justice better administered Just how this is to be done 
is indicated by the requirement that the council is to “submit 
to the governor each even numbered year a report upon 
the work of the rious br f the judicial system of 
the state,” together with the pr n that “the council ma 
recommend to tl governor or to the legislative assembly 
such measures t shall deen lvisable and may from time 
to time submit for the consi ration of the supreme court 
suggestions regarding rules of practice and procedure.” 

That the incil is something more than a mere fhgure 
head is assured by the pr sions for compulsory processes 
for obtaining witnesses and evidence at its hearings,” and that 
it is intended to be a serious undertaking is indicated by the 
creation in the act itself of the bureau of statistics for the 
purpose of gathering and preserving information relative to 
crime, criminal prosecutions and vil litigation.’ 

1 See Pour Malic I , f the ¢ ts, 12 Ar B. Asst 
J.. 590 (1926) 

2 For examp! t Constitut f Michigan, Art. VII, se 

8 See, eg., ] g Webst t ] tf the A Ju S 148 
(1927) 
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The council is composed of ( 
as chairman, all udges of the 
ot the state, one county court judg 
court, the attorney general, the dean 
the state university, the chairman 
mittee of the senate, the chairm I 
of the hous I repre 
who are engaged in tl aw 
executive committee of the state bar as 

Both the ar and the legislature 
congratulated on the passage ol the 
for three reasons First, it is a dist 
solution of the vexing problem of sit 


ing the procedural methods which s 
second, it is an active step toward 
partment of government into closer 








executi\ and legislative branche 
working out of a more perfect ad 
law enforcement; third, it is a prov 
and scient study of a legal 
constant research and observatior 
which are predicated upon a basis 


from experience rather than exper 
d unfounded 





mere specula n 
sional reformer 
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FIFTIETH 


ANNUAL MEETING TO BE IN CITY OF 


HISTORIC CHARM 


HE fit eting of the American Bar 

\ssociat h is held this year in Buffalo 

will conve August 3lst in a city of cos- 
# 


ake Erie 


in re arm 

nd the N the city on the 

est are! ( es er affording fine op 

rtunities r travel and give to Buffalo an 

eal sur é eldom broken by extremes of 
neat r cold ) essentially a city of diversi- 
fed indust1 t f beautiful homes, of beauti 
ful parks a1 es. On the western edge of the 
Niagara fronti t has played an important part for 
1 cen y incem\< ind | osperity of 

Empire >t 

The stor this Niagara Frontier, like the 
est of the G1 t Lakes region, 1s the story of one 
undred a ears of French control ending 

h the nd the surrender of Mon- 
real to the Ey: h, then two decades under the 
itish flag | he Stars and Stripes in 
it) 

Char great Fre explorer, never 
lite reached t te of Buffalo, but LaSalle in 
79 built the “ ffon” just above the Falls, towed 

iwainst tl irrent of the Niagara and 
iiled we Ss ex ’ 1 of the Great 


akes. Galiné Yenonville and Celeron followed 


th tl ex to this reg and soon this 
reat fur trading uuntry was dotted with French 
litary and tra e ports, from the St. Lawrence 
the Ohio a N issippi. The French headquar- 
ers, Fort Niagar still stands at the mouth of the 
Niagara River in an excellent state of preservation, 
ecoming late h garrison the Revolution- 
War, a fort under heavy fire and 
ge j l World War was 
ed as headquart for the training of American 
yveditionary 
By the the eighteenth century Eng- 
1 found she eak tl gh the French bar- 
ers or limit her American colonization to the 
\tlantic seal Accordingly Braddock was 
lered to si Duquesne, at the present site 





re en take and occupy Fort 
defeat prevented George 
rding the glory of the 
iwara cata journal of 1755, but Great 
itain rallied « | from the Braddock disaster 
by 1759 cor tely shattered the dream of a 
ch c i 
Within f Pontiac rganized his con- 
eracy of I: rest this untry from the 
elish and whi Detroit, Pittsburgh and San- 
ky were und ttack British wagon trains were 
g mas ( the Niagara portage, and 
sh_ reinf ts moving up the Niagara 
er suffered | sses f Indians ambushed 
he thickly 1 shore within the site of the 
t cit 
Pontiac’s de 1769 and the ability of Sit 
ul ] tablisl lly relations 
ee the | d the Iroquois Indians 
oht an ¢ é 9 e Niagara until 


the Revolution, and during that period while the 
British maintained a strong garrison at the fort 
no event of importance there took place. General 
Sullivan at the close of the war marched with a 
strong force of Americans into the Wyoming and 
Genesee valleys and laid waste the strongholds of 
the Iroquois. Many of the Seneca tribe fled to Fort 
Niagara for protection and settled the following 
year in the southern part of Buffalo along the banks 
of the Buffalo River and Buffalo Creek. The first 
permanent English settler came to Buffalo in 1784 
The states of New York and Massachusetts 
both laid claim to the land of Buffalo and western 
New York, and under an amicable partition in 1786 
Massachusetts was given the exclusive right to pur 
chase these lands from the Indians, except a strip 
one mile wide along the Niagara River. In 1791 
Massachusetts conveyed these rights to Robert 
Morris, the financier of the Revolution. Morris 
had interested a group of Dutch bankers in purchas 
ing heavily of the debts incurred by the Colonies 
during the war and when Alexander Hamilton 
urged the assumption of these debts by the Federal 
Government, the Dutch financiers’ fortunes were 
made over night. These Dutch investors were ac 
cordingly eager for more of Morris’ offerings. Ac- 
cordingly in 1792 Robert Morris sold to this group, 
known as the Holland Land Company, the lands of 
western New York from the Genesee River to the 
Niagara, totaling one million three hundred thou 
sand acres for about six dundred thousand dollars, 
and in 1798 the New York legislature passed an act 
enabling these aliens to hold title to New York 
realty. Joseph Ellicott, the first agent of this Dutch 
banking group completed his survey of Buffalo in 
1803 and entered upon an active sale of village lots. 
3y 1812 Buffalo had five hundred inhabitants 
and then came the war with Great Britain with 
much campaigning along the Niagara. The navy 
yard at Buffalo built part of the fleet with which 
Commodore Oliver Hazard Perry won the Battle 
of Lake Erie. His message after the battle off Put 
In Bay, “We have met the enemy and they are 
ours,” was the first encouraging military dispatch of 
the war after a year of American defeats. Into 
Buffalo harbor the victorious Commodore sailed his 
fleet with Major General (later President) William 
Henry Harrison on board to be entertained at a 
“public dinner.” In December, 1813 British troops 
and the Indian allies crossed from Canada and 
burned every building in the village of Buffalo ex- 
cept the blacksmith shop, the jail and one cottage. 
Throughout the war there were skirmishes and 
cannonading between the English fort across the 
Niagara and American batteries, located north of 
the Peace Bridge, which now links the city of 
suffalo with the Canadian shore. Naval forces 
from Buffalo captured the brigs “Adams” and 
“Caledonia” from their Canadian anchorage under 
the guns of Fort Erie; in the battle of Queenston 
north of the Falls in which the English Commander 
General Sir Isaac Brock was killed, General Win- 
field Scott (then lieutenant colonel) was in action 
Within the sound of the cataract was fought at 
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the 
the 


battles of 
sustaining 


oodiest 


troops 


Lundy’s Lane one of the bl 
war, Winfield Scott’s shock 
brunt of the American losses 


3uffalo military history stops with the treaty 
of Ghent, which closed the war of 1812, but the city 


was an important rendezvous for the Fenian organ- 
ization in 1866 at the time of its futile attempt to 


invade Canada. Nearly a thousand of these Irish 
fanatics from all over the United States crossed 
under arms from Buffalo to Canada in boats on 
May 31, and were quickly dispersed in their only 


engagement at Ridgeway, Ontario. General Grant 


arrival in Buffalo on June 2 and adopted military 


measures to prevent any further hostile movements 
against Canada from this side 

The lawyers of Buffalo point with pride to the 
rather remarkable distinction that two of their num 


ber have been called to the presidential chair. 


Millard Fillmore, thirteenth president of the 
United States, moved Buffalo in 1821 and taught 
in its schools while studying law. He was ad- 


mitted to the “wa in 1826 and, beginning his public 
career in the State Legislature in 1828, served four 
terms in Congress and declined a renomination. In 


1848, when serving as State Comptroller, he was 
given a place on the Whig ticket as Vice-President, 
and Taylor and Fillmore defeated the Free Soil 
candidates, Martin Van Buren and Charles Francis 
Adams. On the death of Zachary Taylor, in 1850, 
Fillmore became President of the United States 


term, in 1854, he returned to 


At the close of his 


Buffalo and engaged in the active practice of the 
law for twenty years, until his death in 1874. He 
was painstaking to the last degree in the prepara- 
tion and trial of his cases, but it was mainly as an 
office lawyer in charge of large and important 
business affairs of his clients that he attained dis- 
tinction and wealth. Millard Fillmore was a 
founder of the University of Buffalo and its Chan- 
cellor from 1846 to 1874; a founder and president 
of the Buffalo General Hospital; a founder of the 


a founder of the Buf 
its president from 1862 
Buffalo Club 


Arts A 
Society and 


first 


Buffalo Fine cademy 
falo Historical 


to 1867: and the president of the 





Fillmore returned to Buffalo the White 
House to resume the practice of law in 1854, and 
in that same year Grover Cleveland, a youth of 
eighteen, moved to Buffalo and s entered upon 
his legal studies that gave him admission to the 
Bar in 1859. Three years later Cleveland was ap- 
pointed Assistant District Attorney of Erie County, 
and for two and one-half years carried not only the 
work of assistant, but the larger burdens which the 
failing health his chief placed upon him. Cleve- 





land returned to private practice at the close of the 


ivil War and in 1871 was drafted by the Demo- 
cratic organization to run for Sheriff of Buffalo in 
an effort to overcome the normal Republican ma 


jority in an important local election. He was elected 





Sheriff and served from 1871 to 1874 leaving the 
office with an augmented record of honesty and 
fearlessness. Eight years of law practice followed 
but in 1882, the citizens of Buffal ked tor a 
mayoralty candidate to dislo 1 corrupt bi 
partisan political ring. Cleveland answe 1 the 
call and was elected Mayor of Buffal During the 











brief year of 1883, before he be ame Governor, 
Cleveland, his forty-fifth year, made a state-wide 
record as a “Veto Mayor,” who fought a winning 
battle for the people of Buffalo against political 
corruption. The call to the Governorship « d his 
days in Buffalo, and immediatel fter his brie 
term as New York’s chief executive, he proceede 
to W ashington to become President of the United 
States. A Chief Justice of the United States Su 
preme Court said that Grover Cleveland yielded to 
no man who filled the great office of President in 
high purpose and great devotion to duty, in the 
simplicity of his life, and in the endur and ever 
lasting purpose to maintain undiminished all the 


rights and liberties of the American people 

Under the leadership of such men and their 
successors the village of Buffalo has grown to a 
city of 600,000 population, holding commercial su 


premacy in the flour, grain, live stock, lumber, irot 
steel and chemical industries, and has become one 
of the great ports and railroad centers of the natiot 


as well as a city of homes 


ARRANGEMENTS FOR BUFFALO MEETING 


(To be held at Buffalo, 


Headquarters 
Stat l Lf 


Avenue and Mohawk 


$4 to $6 day ; 


Hotel Delaware 
Street. Rates: Single 
double rooms, $6 to $8 per double rooms with 
twin beds, $6.50 to $12 double room with 
double and extra bed (for two or three persons), $7 to 
$8.50 per day; parlor s $15 per day up All 
rooms have tub and shower bath and outside loca- 
tion. 


rooms, per 


day > 


per day; 


suites, 


Reservations and Hotel Information 


ations and information con 
1 other Buffalo hoteis should 
William P. Mac- 


secretary, 
La Salle Street, Chicago. II] 


Requests for reser\ 
cerning the Statler 
be addressed to the 

Cracken, Jr., 209 South 


an< 


N. Y., August 31 


and Sept. 1 and 


To avoid unnecessary correspondence, members 


are requested to be specific in making 
reservations, stating (1) whether double or single 


room is wanted and if doub! of persons 


requests 


' 
e the names 
| 


who will occupy it; (2) whether double or twin beds 
are preferred; (3) the approximate rate; (4) date 
of arrival, including definite information as to whetl 
such arrival will be in the morning or evening; (5 
whether upper or lower floor is preferred 

Every effort will be made to comply with 
quests made, as far as available accommodations 
will permit. Reservations should be made as early 


possible. 


Reduced Rates for Buffalo Meeting 


Summer tourist rates to Buffalo and Niag 
Falls will be available to members certain pa 




























ae ee 


ier bikie Te an 





i ERAT erage 1 gran 

































Suits In FepERAL Courts To RECOVER Money PREFERENCES 279 
- the country. In those parts where tourist rates to William P. MacCracken, Jr., Secretary of the Amer- 
1re not available, arrangements will be made for ican Bar Association, 209 S. La Salle Street, Chicago, 
, securing the usual reduction of 25 per cent on the Ill., and reference is made to announcement concern- 
7 identification certificate plan, concerning which an- ing hotel accommodations which appears in this issue 
; nouncements v :ppear in subsequent issues of the Of the Journal. 
| lournal. The following subjects have been tentatively as- 
e Annual Meeting of Commissioners on Uniform “= for Cecmasien in the following order: 
e Xeal Property Mortgage Act; Public Utilities Act ; 
State Laws Incorporation Act; Sale of Securities Act; Trust Re- 
1€ The Natio Conference of Commissioners on ceipts Act; Negotiable Instruments Act Amendments ; 
/ niform State Laws will hold its next annual meeting Cooperative Marketing Act; Mechanic’s Lien Act; Act 
in . it Buffalo, New York, August 23-29, 1927. for Securing Compulsory Attendance of Non-resident 
a The Hea ters of the Conference will be at Witnesses. 
d e Statler Hotel, and all meetings will be held there Georce G. Bocert, 
. Requests for hotel reservations should be addressed Secretary. 
d : — . 
; Additional Hotel Accommodations 
Dist. from With Bath Without Bath 
he : Hotel Hdgq Single Double Twin Beds Single Double Suites 
he j Buffalo . 5 blocks $2.50 to $4.50 $4.50 to $6.50 $6.50 ind ceatine . $5.00 up 
i } Lafayette 5 blocks 3.50 to 4.00 5.00 to 6.00 7.00 to $7.50 ........ ‘on sees $15.00 up 
de 4 Broezel . 10 blocks SPS BED cacsetenssee§ seccobnisads $2.50 to $4.00 $5.00 
ng . Lenox 11 blocks G2> GS. GES “cea ndée : $7.00 2.50 4.00 2 bedrooms 
a ’ Y. M. C A. Men’s tel 1 block £60 00 BBO siiecnas see s6ekesataky (eek see & 1 bath $7 
his Touraine . 4 blocks 2.50 to 3.00 $5.00 to $6.00 .. + : ee ee are $12.00 up 
ie! - Cheltenham 1% blocks 2.50 4.00 - iseuee $1.50 2.50 
I ‘ Graystone 4 blocks 3.50 4.50 $5.00 PTeTTiTT 
ted ; Ford .. 2 blocks oF ee! ee | me! Bee ee ee or 
= ; Stuyvesant 12 blocks Furnished apartment $5.00 per day for 2 persons; $8.50 per day for four persons 
t Buffalo Athletic | 1 block 4 limited number of rooms for men are available at $4.50 per day. 
the ; 
¢ ; 
the 


« | SUITS IN FEDERAL COURTS FOR RECOVERY OF 
is | MONEY PREFERENCES 














one 
By JosepH B. JAcogs 
Member of the Boston, Mass., Bar 
HE right trustee t é ver money paid _ provisions of the bankrupt act. ... The alleged fraud gives 
as prefere! in be enforced only bv a plen- a court in equity jurisdiction to institute the investigation 
. ’ aa and proceed to inquire whether the transaction was in fraud 
iry s ex never Dy sum- . if i 
: : ” - a oo of the provisions of the Act, and if it so appears, then by its 
proce vV ¢ evy, 45 A. B. R. decree, to vacate and annul the entire transaction, and afford 
4) Sup. Ct 534 such other relief by a decree for damages or restoration of 
Whether t! tion shall be at law or in equity the property itself, as it may think most expedient. . . . The 
os , ch a vole dee Federal case is brought within that comprehensive branch of equity 
1es t i ~ perple er tne <e Tz e . : 
= yee. ae gee ; “ jurisdiction of setting aside and vacating conveyances made 
’ rts tor f ears, and about whicn there has jy a debtor in fraud of his creditors.” 
‘ much dif f opinion On the other hand, in the case of Garrison v. 
f ITn um dnt af 1867 5s sestiane. - ; aa? ~d a had 
: Un tcy Act of 1867, the author- Markley, Fed. Cas. No. 5256, the Circuit Court for 
rie Al were upon this question, and this Michigan sustained a demurrer to a bill in equity 
b ‘erence OF Opi has persisted under the Bank-  fiJed to recover a money preference, and held: 

ye CS pte 1ROR 2 ‘ 

: , : f = : “In the present case, there is not a shadow of doubt that 
7% Cast [ Goodenoug v. Milliken, Fed the remedy at law is plain, adequate and complete. A judg- 
ethe 1 under the Bankruptcy Act ment at law cannot fail on account of anything inherent in 

D ( irt f Maine held that the case itself, to reach its full merits, and there is no cir 
ac ee nadiiens ge @ quate cumstances in the case seeming to require equitable interfer 
' a eee = pss _ ence for any purpose whatever. The defendant has taken the 

, ptcy Act of 1867, might be objection by demurrer thereby in effect demanding the right 
ti iI y the assignee. although same __ to have the case tried in a court at law and by a jury. There 
earl) ht also be red in at cee t law The iS no circumstance in the case indicating or in any manner 

43 ; requiring that he should be deprived of that right.” 
iit i ~ 
. ai Many cases, under the Bankruptcy Act of 1867, 
i he t s very founda- : . . P AA. 
i g = Be oreference that were on the equity side of the court, went to 
ag . f; ; ; ntrary to the the Supreme Court, but a perusal of these cases 
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will show that an objection to jurisdiction was the cases of Wall v. Cox (supra) and O Hakes 
never taken by the defendant, and the Supreme supra ). 
Court never passed upon the question. (Grant v. The case of Wall v. Cox w er the 
National Bank, 97 U. S. 80. Rogers v. Palmer, 102 >upreme Court ol! the United 5t  R 
U. S&S. 203. Stuck Masonic Savings Bank, 108 72/7; 181 U. S. 244, following the ision 1M — 
U. S. 74.) case of Bardes v. Hawarden t the 
Under the Bankruptcy Act of 1898 as orig- ground that re gee ga Dass 
inally passed, an independent suit to recover a page " . vert acca ee On ee : 
preference or fraudulent conveyance could not be vc Sane al + an © aa eatheese 
brought in the Federal Court, “unles _ consent of the defendant to the Lociaditetien of thee i 
of the ee | ey ” (Bardes v. Hawarden ik aie met meceteney aad the Susreme Court 
Bank, 178 U. S. 524; 4 A. B. R. 163.) did not pass on the question of he ta 
The amendments of 1903, however, Acts of pill in equity could be brought to recover a money 
Congress 1903, Chap. 487, gave concurrent jurisdic- _ preference, as it was not necessa fae the 
tion to the Federal and State Courts. mination of the case 
Sec. 60b as amended In the case of Off v. Hakes e could 
And for the purpose of such recovery any court of have jee on 1) the ground tl to the 
bankruptcy as hereinbefore defined, and any state court which Court's ass g jurisdict In ¢ é 
would have had jurisdiction if bankruptcy had not interfered, sonably tak« 
shall have concurrent liction.” The ( — 
Since jurisdiction to recover preferences with The that the 
out the consent of the proposed defendant was gal - remedy was st Jaw an ! not | u 
conferred on courts of bankruptcy, the controversy tenable in our view of the only remedy ae 
over whether the trustee has a plain, adequate and allegations and evidence. Jurisdict f saciid 
complete remedy at law to recover money prefer po Se pt rem b ny == : essl 
ences, has continued. amended, and its equ table jurisdict t 1 is we 
Under the present Bankruptcy Act, the prac- recognized 
tice in the First, Second, Fourth and Seventh Cir- Of « e, from a pract suits 
cuits seems to uphold the right to sue, on the equity on the equity side of the « ote 
side of the court, to recover a money preference. peedy administration in banl ; T 
(Cohen ve Serena (C. C. A. Ist), 42 A. B. R. 85; an early termination thereof, but t] this prac 
250 Fed. 599. Cohen v. Tremont Trust Co. (D. C tical convenience is one wi ( s 
Mass.), Ps \. B. R. 522: 256 Fed. 399. Cunning to circumvent Rev St. 723, e, S 267 
ham, Tr. v. Rennison (D. C. Mass.), 8 A. B. R. United Ae si bt «a t the 
(N. S.) 313. Johnson v. Hanley (D. C. R. I.) 26 ~—s plete remedy may be had at law.” 
A. B. R. 748: 188 Fed. 752 Parker v. Sherman 15 @ questior the Supreme Court ha t t leter 
(C. C. A. 2d) 32 A. B. R. 393; 212 Fed. 917. Parker mune 
v. Black (D. C. N. Y.) 16 A. B. R. 202; 1435 Fed * 
560 arker v. Black (C. C. A. 2d) 18 A. B. R. 15 
iS1 Fed. 18. Wall v. Cox (C. C. A. 4th) 4 A. B. R WHERE THE JOURNAL IS ON SALE 
659: 101 Fed. 403. Off v. Hakes (C. C. A. 7th) 15 
A. B. R. 697: 142 Fed. 364.) The American Bar Association Journal is on sale at the 
On the other hand, the practice in the Third following places: 


1 


Fifth, Sixth, Eighth and Ninth Circuits seems 
hold that for the recovery of a money pretierence, 
the plaintiff has a plain, adequate and complete 


remedy at law. (Sessler \ Nemcof (D. C. Pa.) 
25 A. . R. “Fe 183 Fed. 656 Adams v. Jones 
(Cc. ©. A. Sth A B.R. (N.S.) 791; 11 Fed. (2d) 
759. W tne A v. O’Daniel (C. C. A. 6th) 20 A 
B. R. 101; 159 Fed 87. First State Bank v. Spen 


A. 8th) 219 Fed. 503 
& Metal Co D. « 


Simpson \ 


Wash.) 227 Ft 


cer (C. C. 
ern Hdwe 
304.) 

The Supreme Court, under the Act oi 


| . 
iving the recovery 


has passed upon questions involving 

ota money pre erence DI ught on the equity side, 
but has never decided whether the trustee has a 
plain, adequate and complete remedy at law. (Stu 


ley v. Boylston Nat’l Bank, 30 A. B. R. 161; 229 
U. S. 503.) 

The Courts that allow a1 
side take either the position that a prefe 
technical 
ment creditor’s suit to set aside a fraudulent con- 
veyance, or the C 
ability of a uniformity of decisions, 


ecovery on tne equity 
‘rence is a 
1ud and the suit is analagous to a judg- 
‘ie dents 


ourts, in deference to the desir- 


have followed 
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\merican Law Is Greatest Problem Facing the Bar Today—Four Methods « 
With Problem Which Have Been Presented—Criticism of Amer- 


ican Law Institute Plan—Possibility of Combining This 
Idea With the Halsbury Method 





By WILLIAM W. 
Member of the Ne 


blem facing the American Bar 
\merican law so that it may 
hundreds of thousands of 
ves legal research to 
f exposition to state 


HE greatest pr 

T todas is h to state 
no longer buried in 
utes. This invol 


id then the art « 


] 


decisions at 


ascertain the 


it succinctly, fully and accurately. And it is a most 
dificult art. How shall it be done? The trouble is 
the very abundance of the material (decisions and 
statutes) and the interminable conflicts and distinctions 
found in that material. The English common law we 
have twisted, turned, hammered and metamorphosed by 
American de ns and statutes in 49 independent 
Jurisdictions 1 federal and 48 state. No wonder it is 


bafflin gt determine how to reduce this vast mass to 
intelligible f useful to bench, bar and law schools. 
And yet the problem has to be solved 
I believe we are on the eve of determining by ex- 
periment the best method. And every lawyer, judge 


lend aid. I hope to see the time 


and law profess 
law will have a Research Depart- 


when every s« 


ment, and it is not at all certain that the best results 
will come from the leading law schools. Genius springs 
up in the most xpected places 


[ am not one of those who bewail the multiplicity 
wad riments and compari- 
domain of law as in the 
tinuous clash of 


f decisions and statutes 
rvest in the 


Out of the con 


sons yield a ricl 


authority in 49 separate jurisdictions and out of this 
mtinual challenge as to the reason why, will come 
rogress Che ine Yankee differs from the Louis- 


nneessean from the Californian. 
’regon and other states experiment with the Initia- 
ive, Referendum and Recall, reminiscent of a simon 
? will find the Recall a poor way 
prudence 


mprovil 

We ha t eight different civilizations held 
gether by tv gaments ; first, similar fundamental 
eas; secor the Constitution to ewer’ any funda- 
nental injustice Out of this complicated and yet 
nple mode of organization has sprung this chaos of 


lecisions and statutes. And only the legal profession 


in restore order by stating the law so as to make it 
ir and get-at le for lawyer, law student and even 
men \t present no lawyer is master of the law 

1 few lawyers are masters of even one branch of 

v. It is ver hcult for a lawyer to find out what 
law is, even on any one question, without tedious 
examination of books and cases and even then he 
ls conflict, confusion and uncertainty. This can not 
be wholly cured. The law grows and develops and the 
blic policy of one state (reflected in its decisions and 
tutes) is often different from the public policy of 
ther stat } n the whole there is a tendency to 
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uniformity and an underlying body of jurisprudence 
that is common to all of the states. Can it be stated 
and if so how? 

Up to the present four methods of grappling with 
this problem have been presented. They are as fol- 
lows: 

(1) Lord Chancellor Halsbury’s plan. That plan 
is really a complete text book plan, the plan of the 
American Encyclopaedias. Lord Halsbury in his “Laws 
of England” has covered all of the English common law 
and all of the English statutes. It is a colossal work of 
46 large volumes in rather small type. The first volume 
of the main work was published in 1907 and the last 
one (Vol. 31) in 1917. Since 1909 there have been 
annual volumes (except in 1914 and 1915) giving new 
decisions and statutes. The foot notes are voluminous 
Separate volumes are sold, so that the lawyer need 
not buy the whole set but may buy only those volumes 
which interest him. Of course in America that plan 
would require many more volumes, because England 
has but one sovereignty while America has forty-nine 
However, even in America, the underlying jurispru- 
dence is the same in all of the states and the federal 
government. Variations in the different states and 
federal jurisprudence may be stated in the notes. 

We already have in America something akin to 
Halsbury’s work, namely, four Encyclopaedias, all pub- 
lished in recent years on Long Island—two (Corpus 
Juris and Cyclopaedia of Law and Procedure) by the 
American Law Book Company in Brooklyn, and two 
(American and English Encyclopaedia of Law and 
Cyclo of Pleading and Practice) by the Edward 
Thompson Co. at Northport, Long Island. Long 
Island is not known as a great juridical centre. Its 
prolific production of encyciopaedias is a business prop- 
osition, and yet they show that such summaries of the 
law are what the profession wants. The popularity 
and wide use of these Encyclopaedias show also that, 
like Halsbury’s work, they are on the right plan for 
practical use. The trouble with these American Ency- 
clopaedias is that they have not been prepared with 
the thoroughness and skill of Halsbury’s books. Cov- 
ering every branch of law, they are really combined 
text books, but are far from equalling the best text 
books, except that they are more compact and avoid 
overlapping. Halsbury’s work was carefully and ably 
done. He was assisted by able experts—judges, king’s 
counsel and barristers. He had a Managing Editor 
with 14 subordinates (all barristers), and also 5 Revis- 
ing Editors (1 judge, 1 king’s counsel and 3 barristers), 
and in each volume he had experts on the subjects 
treated. For example, the contributors to volume [ 
were 7 judges, 3 king’s counsel and 20 barristers, a few 
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being assigned to each different subject. In volume 


he was assisted by 1 judge, 1 
king’s counsel and 2 barristers. It will be noticed that 
apparently no professors took part. It will be noticed 
also that apparently every man was a picked man, 
highly qualified to do his work. As against this ap- 
parently the staff which prepares the American Ency- 
clopaedias are not judges, nor professors nor practicing 
lawyers. The wonder is that they have done as well as 
they have. 

" This Halsbury method is I believe the right method 
for summarizing American Law with the following 
modifications or extensions: (a) the text should be the 
common law, the statutory provisions to be given in the 
instead of in the text; (b) there should be 
practically repeating the text 
but omitting the notes and merely referring to them. 

Instead of the forty-six volumes in Halsbury’s 
work there doubtless would be over a hundred if all 
American Law be given, but at least there would be 
completeness, clearness and coherence. Anything short 
of a complete statement of the common law (old and 
new) and an abbreviated statement of the statutory law 
in each state and of the federal government would fail 
to meet the present imperative demand. The popularity 
of the Encyclopaedias shows that with all their faults 
and incompleteness, that plan meets the requirements 
of the bar. A thoroughly prepared set of books on 
that same plan with abridgments on important sub- 
jects will I believe be the way out 

(2) The American Law Institute plan. On 
February 23, 1923, the American Law Institute was or- 
ganized to utilize the generous proposition of the Car- 
negie Corporation to furnish a million and seventy-five 
thousand dollars during ten years to aid in stating what 
the law is. The problem immediately faced the new 
organization as to what to do and how to proceed. 
The plan finally adopted was to try to summarize the 
general principles of law and where there was conflict 
to give the best rule. It is practically an unenacted 
code, giving American law as it is by the weight of 
authority. As an aid in the law school class room I can 
see how these productions are of high value. As an 
aid to practicing attorneys and the courts they are of 
very doubtful value. To my mind the start was wrong 
for future use. It took the Santa Fe trail instead of 
the Oregon trail. 

The method of procedure is: A draft is prepared 
by an expert (called the Reporter) who is responsible 
for the Restatement. This draft is submitted to a group 
of experts (consisting of leading law school men and 
expert practising lawyers in the subject) and as amended 
and approved by this small group, the draft is sub- 
mitted to the Council of the Institute. The Council 
takes the draft under consideration, section by section, 
and as amended by the Council, the draft is submitted 
to the general membership of the Institute and dis 
cussed at the Annual Meeting. The suggestions made 
at the Annual Meeting by the members are referred to 
the Reporter and the Council for final action. This 
final action cannot be taken until certain proportions of 
each subject are more or less complete, or at least self 
containing. 

This plan has now been ir 
years and various productions have been issued 
it is not too early to discuss them 

(a) Lack authorities. The 
courts and practitioners will be disappointed in the 
poverty of re Courts stop counsel and ask 
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“What authority have you for that propositi 
reason and public policy are invaluable but the wisdom 
of the ages is sometimes the better guide The 
is trained to keep his feet on the solid grou yf prece- 
dent, and a law book which gives neither prec chs ents nor 
reference to where they may be found is of little use 
to bench or bar. Our line of development in law writ- 
ing has been first the digests ; then the text books ; then 
the encyclopaedias, abridgments. But all of 
them are based on authority with sometimes a state 
ment of the author’s views. Any of them which om 


lawyer 
f 


and now B 


references to the authorities is of little use to the pro 
fession. And especially so where the authorities con 
flict. A New York lawyer would not dare rely on 
these productions because New York, like every othe: 
state, has its own jurisprudence and the New York 


lawyer wants to know whether any particular general 
statement of law in these productions is or is not good 


law in New York. The New York lawyer is not greatly 





interested in the law of other states, except where New 
York law is silent. Most of all he wants to kno 
whether New York law is in conflict with the general 
rule laid down in these productions. And so with the 
practicing lawyer in any other state. The “Commen- 
taries” printed with these productions are not intended 
to be exhaustive but they at least zht mention the 
states contra and refer to text book r other books 
where the cases are assembled. ‘The fact is that a 
new encyclopaedia by high class experts should be 
prepared so that references may be made to it. Are 
not these productions intended for practical use? 


Or are they intended solely for law lents? They 
give few applications of the general rules. Appli- 
cations es 2. the rule intelligible and useful. Why 
not at least multiply them and put them into the 
notes with some references to where they may be 
verified? The Institute’s “Commentaries” on “Con- 
racts” say (p. 19): 





“If the law is to be simplified 


done only by coordinating the decis s under general 
rules, not by stating empirically a f ecific 
cases without any binding thread of 

True, but why go to an extreme in either direc 
tion? It certainly is not necessary to cut loose from 


specific applications of the principle. It is exactly these 
specific applications the practitioner must have and gen 
eral rules in general language don’t help him much 
That was the reason why Brice’s “Ultra Vires” (an 
English law text book) did not amount to much wntil 
Judge Green of New York added voluminous American 
notes to the general rules of the text 


Let me give an illustration of what I mean. The 
general rule in §82d, vilative to consideration of “Con 
tracts” is stated in the “Commentaries” (p. 10) as not 
upheld by most American authorities. Why not give 
the abbreviated names of states not in accord, so that 
the lawyers in those states may be warned \ similar 
criticism applies to §84 (3) as explained on page 13 
of the “Commentaries,” where it is said that “there 1s 
equally good authority for the contrary conclusion 
Why not name the states, pro and n, instead of 
merely referring to the Reporter’s text book? | 


other words, this American Law Institute plan gives 


rules which are not a safe guide in any particular 








It lacks red flags, warning of particular weak br 

(b) Generality of its rules In a multitude 
counsel general statements of law are liable to be ham 
mered too thin. Too many taps take all of the sa 
out of the tree. These general rules laid down by t! 
productions of the American Law Institute have val 
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they go they are good. So also the “Commentaries” on 
§84 of “Torts” are of the right kind, and those on §95, 
giving a historical view of the subject. But not much 
can be said in favor of the A. B. C. mode of explaining 
the text. The generality of the text and the poverty of 
the “Commentaries” stand out all through these pro- 
ductions. In “Torts,” Cooley is not referred to; in 
“Conflict of Laws,” Story and Wharton not once; in 
“Contracts,” no one except the “Reporter’s” own text 
book. The frequent references to that book indicate 
that the Institute is not opposed to text book refer- 
ences. There are references to articles in Law Reviews, 
but every lawyer knows that they are not of the first 
importance. The trouble is that there is a poverty of 
references to decisions and none at all to statutes. How 
is the active practitioner to verify the text? Jpse dirit 
is not popular with the legal profession. Even in the 
law schools definite applications must help the memory 
and A. B. C. illustrations are pedantic. 

(c) The professorial mind. Are there not too 
many professors and not enough judges and practicing 
lawyers engaged in this Institute’s work? I am aware 
that I am now treading on dangerous ground. I real- 
ize that the professors of law are learned, discriminat- 
ing, hardworking and conscientious in their work. In 
fact I do not believe any other body of men is more 
so in any form of intellectual work. I realize also that 
judges and practicing lawyers may not easily be in- 
duced to take up this class of work. But has the 
professorial mind, unchecked by the hardheaded and 
practical minds of judges and practitioners, produced 
what the profession wants? I doubt it. I think the 
English plan of Lord Chancellor Halsbury better. I 
believe the work should be done at the law schools and 
that the professors should take part but I would give 
them no monopoly. I don’t think the results are satis- 
factory for practical use, except in teaching. The sub- 
ject is too important to mince words. 

The mode of preparing the Institute’s productions 
is given above. Of course the “Reporter” is the king 
pin. These “Reporters” are as follows on the follow- 
ing subjects : 

(1) Contracts—Harvard professor assisted by 6 
other professors : 

(2) Torts—Harvard professor assisted by 8 other 
professors and 1 practicing lawyer. 

(3) Conflict of Laws—Harvard professor assisted 
by 7 other professors, 1 judge and 2 lawyers. 

(4) Trusts—Harvard professor (no announce- 
ment as to assistants ). 

(5) Agency—Chicago University professor, as- 
sisted by 6 other professors. 

(6) Property—Chicago University professor (no 
announcement as to assistants). 

(7) Business Associations—University of Penn- 
sylvania professor assisted by 9 other professors and 3 
lawyers. 

(8) Criminal Procedure—University of Pennsyl- 
vania professor assisted by 4 other professors, 2 judges 
and 1 lawyer. 

Of the 59 who have taken part in the work, 44 are 
professors of law in 14 different law schools. Then 
there is a sort of town meeting discussion of the law by 
such of the one thousand members as attend a meeting 
once a year. 

The great law writers in this country worked alone 
—Kent, Story, Cooley and Dillon. It is true that they 
all had been professors of law, but it is true also that 
they all had been eminent judges and all in the begin- 
ning had practiced law. Hence their minds were 
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eminently practical and their law writings became 


standards because they furnished what the profession 
wanted. 
(d) The small output. The partially completed 


productions are so small in volume and scope, as com- 
pared with the whole body of law, and the cost has 
been so great (some three or four hundred thousand 
dollars), that one wonders whether there is not some- 
thing wrong with the original plan. It is now over 
four years since the Institute began and yet nothing 
has been completed. The plan apparently is too cum- 
bersome and elaborate to give results commensurate 
with the effort, time and money. All of the Institute’s 
productions up to this date, put together, would make 
but a very small body of law as compared with all law. 
To complete the Institute’s work on its present plan it 
is admitted will take more than the ten years. There 
is no telling how long it will take, nor how much it will 
cost, even though it should not attempt to cover the 
whole field of American law. Of course quantity is not 
quality but superfine quality may be too refined for 
practical application in courts and practice. 

In short these productions of the American Law 
Institute seem fitted for the law school class room but 
not elsewhere. They unquestionably will be very valu- 
able as the foundations of abridgments, but they will 
need many’ aplications (not X. Y. Z. suppositions) in 
the text and will need notes giving important precedents 
or referring to books that do give them. I have con- 
fidence that the professors can find the way if put 
upon the Oregon trail. However, it is worth a million 
dollars to arouse the legal profession to the necessity 
of clearing up the legal jungle and it may lead to a 
Research Department in every law school. Mean- 
time the University of Michigan Law School has 
established a Research Professorship—the first and 
so far the only one in the country. 

(3) The Historical plan. At a reception given 
by the New York City Bar Association on December 3, 
1925, to Chief Justice Taft and John G. Milburn, one 
of the leading lawyers of New York and former presi- 
dent of the Bar Association, Mr. Milburn proposed 
that the Bar Association organize a staff and furnish 
the funds to write a history of American law, some- 
what on the same lines as the History of English Law 
in nine volumes by Holdsworth, Professor of Law at 
Oxford. In 1926 Mr. Guthrie, as president of the 
New York City Bar Association approved this idea of 
Mr. Milburn’s, but a hard headed committee, to which 
it was referred, reported that this would require a very 
large endowment and that there are over forty individ- 
ual forms of government and of diversities of legal 
conceptions in America, and not the continuous legal 
history of England, France or other unified system. 
That is true and it is also true that a history of dis- 
tinctly American law would cover but a small part of 
all American law, because the greater part of our law 
has its roots in the English Common Law and the 
Roman Civil Law. Nor do I believe the historical view 
is the best mode for the American lawyer to approach 
even English Law. Take real estate law for instance. 
It has been transformed time and time again. Even 
now on January Ist of last year it was transformed 
again in England by Act of Parliament. Any lawyer 
who is master of the history of real estate law will have 
little time for anything else. What the lawyer and law 
student want first to know is what is the law today? 
The history of law is supplemental and can be inter- 
woven with an encyclopaedia. The “Treatise” (now 
abandoned) of the American Law Institute on “Torts,” 
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No. 1, shows that the professors have the learning and 
ability to combine legal history with a statement of 
what the law now is. Unfortunately they were di- 
verted to the fascinating pursuit of a general’ code, 
which can not be, is not intended to be, and should not 
be enacted into law. If enacted the bench and bar 
would degenerate into construing a code and the de- 
velopment of the law would stop. 

(4) A Combined Plan. Is it not possible to com- 
bine the American Law Institute plan (with amplifica- 
tions) and the Halsbury plan? In 1922 I studied the 
subject and wrote an article on it, which was published 
in the February, 1923, issue of the Michigan Law Re- 
view. I advocated: (1) a comprehensive and practical 
treatise on all American law ; (2) supplementary abridg- 
ments referring for details to the larger work. I still 
believe this the most promising plan. The larger work 
would be much like Halsbury’s work and the American 
encyclopaedias ; the smaller would copy from the larger 
the general statements of law with important illustra- 
tions and with brief notes referring to the larger work 
and giving warning as to states where a contrary rule 
prevails. Text books would be absorbed by this plan. 
To start with, the above order might well be reversed, 
so as to produce abridgments first with references to 
text books until a complete compendium of all of the 
law of all of the states could be prepared and then the 
abridgments would refer to that and no longer to text 
books. Meantime the profession would have to stagger 
along under the present system. Our voluminous text 
books no longer furnish what is They have 
grown too bulky for particular subjects, especially as 
particular subjects form but a small part of the whole 
law. To cover the entire law by text books requires 
hundreds of volumes and involves much overlapping. 
They contain too much detail for the old practitioner 
and are too expensive for the young practitioner. The 
resuit is that in the cities at least the lawyers delegate 
to subordinates the looking up of the law 


needed 


Text books 
carefuliy prepared are useful but something new is 
imperatively demanded. The encyclopaedias also are 
usefui and are much used, but a new one, prepared by 
the high class experts, like Halsbury’s staff, is needed 

Nor need the price of a comprehensive work and 
abridgments be prohibitive. It is true the cost of writ- 
ing them will be very great and will require a heavy 
endowment. But the selling price should be printer’s 
costs and that would place the books within the reach 
of all. Without publisher’s profits or overhead or com- 
missions for selling (now often 50%) or royalties, 
about three-fourths of the present price of law books 
would disappear. For illustration, the eighth edition of 
my work on Corporations sells for $50.00. After pub- 
lication I issued an abbreviation (with references in the 
notes to the main work) giving practically the entire 
text of the main work. This abbreviation I sold at 
$2.50 per copy, being printer’s costs. This is not an 
advertisement but is to show that publication at cost is 
needed and that abridgements are useful. Out of 4776 
copies printed 3627 copies have already been dis- 
posed of. I did it to see and show what could be done 
by that plan of presenting the law. It demonstrated 
(to my satisfaction at least) that the combination of a 
complete work and a separate abridgment is the solu- 
tion of the whole problem. No one is more interested 
than I in discovering the best way to all of the 
law. 

As stated above, the abridgments may be com- 
menced at once. They need not await the full work 
Nor need they cover the whole field of law. They may 
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Lord Halsbury’s great work of 46 large volumes giving 
“The Laws of England.” The American bar of over 
120,000 should be capable of doing the same for 
America 

In closing I would mention another field in which 
legal research will be of the greatest practical use and 
value. A research professor and his assistants can give 
gratuitous legal advice to judges, high and low, in com- 
plicated cases. Practically all of the higher judges and 
many in the lower courts even now have assistants to 
look up the law in pending cases. And then there are 
legislative committees, the Attorney-General, and even 
his Honor, the Governor, does not always know all of 
the law bearing on his policies, measures and the stat- 
utes presented to him for approval. The assistance of 
a disinterested, learned and highly intelligent research 
staff would be acceptable and appreciated, if proffered 
willingly and cheerfully. Furthermore, competent re- 
search men can by articles throw a white light on the 
legal side of the living, unsettled questions of the day 
and bring to bear the jurisprudence and experiments 
of all the states 
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them 
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personal rela 
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and moral qualities of his that have enabled him to render 
to his country the inestimable benefit of his service and appre- 
ciate that with such qualities is united a charm and loyalty 
that endear him to everyone who comes within the range of his 
friendship. I hope that he may continue many years to head 
the Federal Bench of the Eighth Circuit. 

“T take great pride in the fact that I came onto the Bench 
and began my service in Cincinnati and the Sixth Circuit, 
when he began his service in St. Paul in the Eighth Circuit 
While I wandered from the path of devotion to the judicial 
ideals, Judge Sanborn was true to them, and his record shines 
out in the judicial history of his country. 

hope that you will present to him my most affectionate 

congratulations on the evidence which he receives at this ban- 

quet of the remarkable place that he has made for himself 
in the judicial history of this country. 
Sincerely yours, 


(Signed) Wa. H. Tart.” 
Ernest A. Green, Esq 
President, The Bar Association of St. Louis 


Judges Kimbrough Stone and Arba S. Van 
Valkenbourgh of Kansas City, associates of Judge 
Sanborn on the Bench of the U. S, Circuit Court of 
Appeals for the Eighth Circuit, were present and 
both made addresses. 

An address on behalf of the Denver Bar Asso- 
ciation was delivered by Henry McAllister, who 
presented to Judge Sanborn engrossed resolutions 
adopted by the Denver Bar Association. The St. 
Paul Bar Association was represented by George 
W. Morgan. Other speakers were Judge T. Blake 
Kennedy, Cheyenne, Wyoming; Thomas F. Doran, 
Topeka, Kansas; George B. Rose, Little Rock, Ar- 
kansas, and former Senator Xenophon P. Wilfley 
of St. Louis. The principal address was delivered 
by Isaac H. Lionberger, of The St. Louis Bar, and 
Lon O. Hocker presented in behalf of The Bar 
Association of St. Louis a silver tray, inscribed as 
follows: 

“To the Honorable Walter H. Sanborn with the good 
wishes of the Saint Louis Bar, in recognition and appreciation 
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of thirty-five year f faithful and distinguished servic 1s 
Judge of the U. S. Circuit Court of App | 1 ‘ 





Mr. Lionberger, on behalf of the St. Louis Bar 
Association, spoke in part as follows 

“You have presided r our controversies for thirty-five 
years, and all this time you have sat in a fiercer light than 
beats upon a throne. The bar learned and able body, littl 
inclined to flattery, more apt nart under defeat than admire 


when it understands, rather critical tl 


in the present instance, it is unanimou 
cause i admiration 

“No sinister m«¢ We are tor 
familiar with the cool neutrality of your impartiality to h 
for favors. We desire your hands; and 


fawnin 1 if, as 


g,; an 


you, sir, have compelled its 
tive can be attributed to us 


none, sir it 








night, with one v those among us who have preva led and 
those of us who have been defeated before join in praise 
of your learning, industry, courag probity court it is 
hecause we wish to publicly decl ur approbation 1 render 
homage where it is due 

“Judge Sanborn has been on the bench during an era of 




















experiment, public excitement and vation, when the sanctit 
of the old cases has been relaxed and the old paths could be 
no longer followed. Innumerable cases involving charters a 
contracts, the Sherman anti-trust t, laws relating to wages 
hours of work, rent of dwellings, the segregation of classes 
buying and selling by common agent delegation of public 
authority to commissions and bureaus, inter- and intra-state 
commerce, the valuation and rates of lic ies, special 
and confiscatory taxes, rights to flowi waters as between 
states, the taxation of incomes, conscription and the war powers 
of the Executive Department, most of which were novel and 
all perplexi had to be disposed of 

“And. in addition to these things he has had to restrain the 
fanatical outbursts of passion which from time to time swept 
over this country during war, and to reconcile the tyrar 
and vexations, the searches and seizures resulting from thé 
Volstead Act, with tl rights. privileges and immunities 
granted to us by our federal Bill of Rights 

“We alone realize the rmous resp nsibilitv resti 
upon a federal judge. The pr ns of the federal Const 
tution are after all nothing t words—still. dead. ineffectual 
Of themselves they can do nothing The Constitution con 
fers judicial power briefly and in general terms. What was 
intended by judicial power was not at first defined. Several 
Chief Justices of the Supreme Court resigned because they 
thought they lacked authority under it 

“That since Marshall’s time the Constitution has become 
a real bulwark of private right and liberty, our xgis in time 
of stress, our refuge and our hope, has been the work of the 


to say that to them rather 





federal judges 





than to the Constitution itself we owe the protection we have 
enjoyed, not only against those in authority, but even against 
ourselves. To them we ov greater degree even than to 
our own judges, the pleasant nfidence in which we live 
security for our lives. liberties nd properties and, in large 
measure, that splendid freed which has enabled one 
hundred millions of people to dwell together in peace and 
harmony, fearing none, t! nly successful democracy in the 
world 

“The executive d rt ts f government, wise and 
upright as they may be lways prone to encroachment 























upon private right. Their tions are hurried and sun 
mary. They have nothing t with the validity of enact 
ments. Their duty is to ex te, to enforce; and in 

hurry and zeal they are apt t mmit many wrongs T 
the federal judiciary we have had to look for the protection 
intended to be afforded to us by fundamental law for 
more than a century that protection has been vouchsafed t 
us. To them we resorted when threatened, without them 
we could not have been free, our rights would have been 
frittered away nd is g rnment, founded upon the no- 
tion that all tates exist for the benefit f ti citizens 
would have lost its character and become tyrannous and 


afflicting 














“Tn recent veare ¥ | needed their int tat 
intervention as never befor The old principles had become 
relaxed; an « lies the whims and gusts of 
passion that sw t r has been the natural inclination 
of those un a fer ted } Vv wrongs d me We I ive been 
tempted to let the fan and the reformer ha way 
forgetting that by our la 1 law certain powers and 

cnt @haah te i all 


no others were gran authoritv the 


are 
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nois; Joseph Troy, East St. I * 
O’Meara, Tulsa, Oklahon 4 
Oklahoma; F. H. Helshell, | ; 
‘ape Girarde 
1 Wijec : 
Mi ty 
a Te ne 
: Tl} 
sas Cit) a 































rest reserve to the people That i a ra I pester 
ng ter tion judges have as a rul lined to lend u 
1 protecting hand against the intrus thority 
and preserved in their integrity son t 

leges and immunities intended to b« 1 

dam law, is our only cons 





ental | nit} n 
“Judge Sanborn has played his part 


He is a jurist as well as a lawyer, 



































with the series of events which provoked t 
He has understood the meaning a t 
tution. He has always inclined to protect us ‘ 
decided against us, he has given us we could 
understand id reconciled us to defeat by t larity and 
civil of his judgments. We sion t ' 
doubt his impartiality 
Thirty-five n the full vigor manhood i 
e resigned r I 2 lawyer as ; 
sured hit ror i & 1] ge I rerring 3 
in honor le service to all tl life I sa : 
his t vas well done, his respor great $s work ir | 
essant 1 if now, after thirty rs of service, w j : 
have I ted him to receive s tribute « q 4 
gratitude 1 homage, it is be p 
ur debt to him in such fa t t ¢ Cl 
has labored in vain N 
“Tonight, all together, with t ‘ e af 3 
one motive—the wish to add to t f one wil i +1 
has so long, so patiently and so wisel ged the respor 
sibility of his great office—we tend the assurance be 
yf our tude and esteem We w 1 longer lif vl 
sne old age; and, because w "A i arranged §& wi 
I ny to do him honor f fo} 
He s earned the bened f t of old : 
10 
Bles he man that f t blemish . 
W | S¢ 1 not gone r 2 1 SIS 
Wonde gs hat! re me 
He is been tried, and not inting nc 
Let m have the glory w ; 


insgress, 

And hath not transgressed 

and hat! I ™ 
1:1 


ere 
be establishe 


, sha 


[ do evil 


lame 
ao , 
And let the 


congregation de 




















Judge Sanborn in reply expressed his deep aj 
preciation of the honor paid hir “The highest inst 
reward a man can have from men,” he said, “is the al] 
approval of his acts by those who have the cha wil 
acter, the ability and the wisdom to judge them Il v 
[he position of Federal Judge had been describe ssut 
to him iny years ago as sentence to life im- of th 
prisonment at hard labor, | é lded, “it has elect 
been labor worth doing. It is hard wv to ma ibm 
tain justice and prevent injustice and the rule « lop’ 
violence. But it is necessary for g 1 government hall 
that this be done.” Judge Sanborn briefly reviewe hall 
his career, paid a tribt ist and present ass led. 
ciates n the Circuit ] id 
large part taken by members of t roce 
branches of the government. H« M | 
Daniel Webster’s great say f ( 

Among the out-of-town gues pover 
occasion were Tyson S. Dines Sy 
Blood Smith, Topeka, Kans ry . we 
St. Paul; Bruce W. Sanborn, St Elmer O os 
Tones, LaPlata, Missouri; C. A, Magaw, Omaha ;, oth 
W. O. Thomas, Kansas Cit) Ashle} 1, 


“1 
il] 
ill 


Little Rock, Arkansa 
ansas City, Missouri; ] 
F. B 4s lers 


Cockr 
hoff, K 
bia, Missouri; Wm 
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| 
| Constitutional Changes in 1924 
} 
<r By J. P. CHAMBERLAIN AND Leo Brapy 
an 
t HIS digest Constitutional Changes in 1924 funds in his custody as are necessary to provide for 
Li follows the subject headings of the Index- the obligations incurred for maintenance purposes 
a 5 Digest of State Constitutions prepared for the by any political subdivision whose funds are in his 
: New York Constitutional Convention of 1915. custody and are paid solely through his office. Such 
— a Aliens—Property Rights—Article 1, section 16 temporary transfer shall not exceed eighty per cent 
; hich granted to foreigners, bona fide residents, the of the taxes accruing to such subdivision, shall not 
r privilege of enjoying the same rights in respect to be made prior to the first day of the fiscal year nor 
= 5 he possession, enjoyment and inheritance of prop- after the first Monday in April of the fiscal year and 
ose j rty as native-l citizens, is repealed. S. J. Res. shall be replaced from the taxes accruing to such 
; Yo. 14, page 407, Laws of 1923. Nev. subdivision before any other of its obligations are 
al 5 Amendment All laws in force at the time of ™** trom such taxes. Cal. IV, §31. : 
w S =the adoption of amendments to the constitution Legislature may by general laws provide for 
p ; submitted to the electors at the same election at additional deputies or assistants to county or 
an which this scedule is submitted. not inconsistent ™unicipal officers and that the compensation of 
- with the constitution so amended, shall continue in ‘¢puties or assistants may be increased during term 
. force until amended or repealed; and all rights, ac- of ofhce of principal. Cal. XI, §9. ; 
tions. prosecutions, claims and contracts not incon- Other political subdivisions’ are included with 
sistent therewith shall be as valid as if such amend- the state, county or municipality in the section 
ments had not been adopted. All laws which are limiting deposit of public money. Cal XI, §16%. 
fs inconsistent with such of said amendments as re- Savannah permitted to incur debt up to $3,000, - 
; uire legislatio enforce or make them operative 000 for terminals on Savannah river and may incur 
shall remain in force until ninety days after the further debt on mortgage of property acquired for 
.diournment of the regular session of the next gen- the port. Power to regulate traffic vested in mayor 
eral assembly the adoption of such amend- and aldermen, General Assembly may give addi- 
ee tional power to the city. Ga. VII, par, 1. 

All recognizances, obligations and all other City of Brunswick allowed to increase debts up 
Ps. nstruments entered into with. or executed te, aad % 14 per cent in order to establish port facilities, 
rhe ‘ll fines. taxes. penalties and forfeitures due or With approval of two-thirds of the voters. Ga. 
a wing to the state or any subdivisions thereof, and \ M1, ; ie : 

“A !l writs, prose ns, actions and causes of actions Kansas City may issue serial bonds to pay for 
8 aad pay e existence at the time of the adoption public improvements, bonds payable in annual in- 
— § the amendments to the constitution submitted to the ‘Stallments, first falling due not more than three 
~ electors at the same election at which this schedule is Ys, and last not more than 40 years from issue. 
na ; submitted shall continue and remain unaffected by the Bonded indebtedness not to exceed constitutional 
le of loption of said amendments. All indictments which limits ; must be approved by two-thirds of electors 
nent hall have been found and all informations which . city oe XIV — at general or special 
owe hall have been fi or may hereafter be found or ¢/ection. a, < » §15. 
, se led. for any or offense committed before Constitution of State-——For the purposes of pub- 
— id amendments into force and effect may be _ lication the Secretary of State is authorized and di- 
a proceeded up if no change had taken place. rected to arrange, from time to time, the various 
asian Mo.. 881 and 2. Schedule. sections of the constitution and amendments thereto 
Cities Gen Assembly mav consolidate '™ @ppropriate articles thereof and to renumber said 
af a a od oh ceneaaa allies lation of SCetions in proper sequence. Mo., §4, Schedule. 
! government ind county vnere popu ‘ : 
es ‘ty exceeds 52.900. confer on new authority Counties.—Legislature may by general laws, 
Brien wers of both cities and counties, abolish offices Classify counties by population and provide for 
er O create new es without regard to uniformity election in certain classes of counties of certain offi- 
naha ther subdivisions. fix maximum ad valorem tax cers who shall exercise powers and perform duties 
hout regard uniformity, and consolidate of two or more officers. Wash. XI, §5. 

ut 1 districts. Power not to authorize General Cow ts —California authorized the creation of a 
olum Assembly t te new counties or affect repre- municipal court in a city and county, or city of 
s Ill ntation in Assembly, certain offices not to be forty thousand or more population, which shall be 

J. 3 abolished. Names of city and county to be com- a court of record, which shall have jurisdiction in 
Tuls hined in name of new municipality. Consolidation cases at law where the demand exclusive of interest 
qa: H ; £ lecisiatut to take effect till it is approved or value of property is one thousand dollars or less, 
E. M necial election in district. Separate elections cases to enforce a lien on personal property where 
itchit tw and county. Ge. VII. 87. Id. the amount of the lien or value of property is less 

kK The treasurer of a city, county or city and than one thousand dollars, and misdemeanors pun- 

ty shall make such temporary transfers from  ishable by fine or imprisonment in the county jail, 


2s 


_ 
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may provide for in- 


Legislature 
where 


or by both. The 
i i ‘r cities and counties 


ferior courts in cities 


municipal courts are established with jurisdiction 
of claims of fifty dollars lecc. The Legislature 
may provide by general lav for establishment, 
jurisdiction and procedure ol municipal courts, 


t may he established by vote of 


whereupon a cou! 3 


electors in any city or city a! 1 county. A municipal 
court judge is pt hibited m practising law oF 
holding any othe public office or employment dur 
ing his term and cannot draw his salary unless he 
make an affidavit that no cause in his court sub 
mitted for ninety days, 1s 1 lecided. Cal. VI, §§1, 
5. 11, 14, 18, 23, 24 

t ire $ en jurisdiction in cases 


Inferior courts 


of forcible entry at + where the rental value 


does not excet d seventy-five lollars a month, in 
place of twenty-five, the tarmer limit. Cal. V1, §11. 

Supreme Court shall omposed of 5 judges, 
one of whom chall be styled Chief Justice and 
elected as such; 3 necessary to decision. If neces 
sary, Legislature may vide for 2 additional 
judges and for court sitting 1n divisions under regu 


lations as may be prescril by law: should court 


sit in divisions, nd 1uses arise concerning con 
struction of Constitutiot uch causes to be heard 
bv court in banc, and also where judge of a division 


dissents, at request of Chief Justice or dissenting 
hall be transferred to court in banc 

VII, §!1 
ioe 1 


»> de fixe I 


judge, cause S 
for its decision 

Compensation 
of judges under thi amendment established, 
salary not to be increased or diminished during 
their respective te lTntil otherwise provided 
by law, sal to be $7,500 annum Ark. 
VII, §2. 

Crimes.—No person shall be held to answet for 
a capital, felonious or ‘nfamous crime unless on a 
presentment or 








When sal 
such 


by law ary 






per 


nt of a grand jury or infor- 
mation filed by a Attorney or Attorney 
General except in sing in the militia when 
¢ war or public danger 
hefore magistrate of 


in action service 
nation ‘4 
ier to hold on information 


indictme 
District 
ari 


cases 
in time 
Preliminary examina 

waiver is necessa 


N. M. II, §14. 


rv in 


create port, harbor 


Districts Legislature may 
and terminal districts, pro’ ‘de for their government, 
and allow them to levy taxes and issue bonds. La. 
Laws of 1924, p. 81 
District established by 


Coastal Highway ; 


grouping coast allowed 
be controlled by tet commissioners selected from 
tax officials f° the counties, for five-year terms 
Bonds to be lien on p! nerty in the counties, shall 
run thirty years. The « issioners to have power 
to tax. Approval of majority of electors required 
for issue. Bonds may be validated by Superior 

brought 


to issue bonds, to 


counties, 


I ial proceeding 


Court of any untv by spet 
by Solicitor General of any county in the district. 
Ga. VII, §7. Id 
Legislature may form or provide for formation 
tablishing and maintaining a drain- 


of districts 
age system, 


seawall or othe 


cae eubal 
for 1 maintaining of public 
roads, + protection against waves, 
storm or flood therein ; assessment of whole or part 
of coast against land in such districts on special 
benefit basis; may Pp! vide for issuance of bonds 
by such district Provided, pro- 


without election 
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visions as to road and seawall shall apply only to 
Mobile and Baldwin Counties. A XX] 

Education—All persons possessitg the qualifi- 
cations for suffrage prescribed by section 2 of this 
article and such other qualificat ns as the Legis 
lative Assembly may by law pré ribe, shall be 
eligible to hold office of county iperintendent of 
schools or any school district ofnc¢ Mont. IX §10 

Entire debt of a school district not t exceed 
20 per cent of assessed value ol i their 
bonds must be paid in thirty years in annual in 
stallments of not less than three per cent of total 
beginning not more than three y* n ite ob 
issue. Fla. XII, §1/. 

The county of Mobile is aut! ed t lect 
additional school taxes, amendment 215, and certall 
school districts are empowered to lay taxes fo! 
buildings, No. 579, Statutes of 1923 Ala 

_ Rents for ordinary use of cert lands 
to he applied to support of publi hools and when 
authroized by law, up to 33 1/3 per cent of oil, gas, 

! from lease 


coal or other mineral royalties 


of any said school lands may be ipplied. Wyom 


ing VII, §2. 
Elections —Every citizen O! ( ed States 
21 or upward, who shall have res led 11 tate dur 
ing 6 months immediately preceding election, en 
titled to vote if able to read al! write Englis! 
language; means of testing ability to be pré scribed 
ugh Initiative Legis 


by legislature or people through |! 
lative acts passed regarding question leeme 
suant to and in accordance herewith, at 1 are h 
adopted and confirmed 


ratified, a 
after adoption of amendment. Ore. LI, §2 
Extends privilege of voting t ill citizens and 
also to inmates of S Idiers’ and Sailors’ ! es. Mo 
VIII, §2 
absent from their ¢ unties 


Qualified electors 


but within their state, may be enabled by law to 
vote at general and special electiot Mo. VIII, §9 
The General election shall be he ld biennially 


on the Tuesday next following the first Mon: 
November of each even year M 
Any elector who moves from the 
which he is registered to an ther 
of an election, may vote 
he removed. Cal. II, §! 
“Male” is stricken out ncerning 
voters, so women are on same basi Mass 
Amendment LXVIII. 
Rights of suffrage extended to womet k 


‘inct in 
within 30 days 


pres 


in the precinct from which 


+ Fr sc1 


t 


ing out word “man” and substituting therefore w 
“person. Vt. Chapter IT, §34 

Eminent Domain.—The railroad commission 
given the same power to fix the value of propt 
of a public utility taken by rigat list 
or other public corporation or distr t | 
where such property was taken by the state 


municipality. Cal. XII, §23a 





Adding waterways, draininge i w 
beneficial use to the list of d lared public w 
Ore. I, §18 

Forests Legislature ma) riate moneys 
for purpose of acquiring, preserving and developing 

ted in any é 


amount appropriated 


n not 


forests of state; 
this section 


year under authority of n 
3/10 mill of taxable property 4° leterminé 
ling state assessment Visc. VII, §10 






preces 
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to 4 years, and pro- extra session for the sole purpose not limited in 
election. time. Fla. VII, §3. 

= | ~~ | . rr 
Ss. C. IV, §2 Muncipalities—The 


ng that ( not be eligible for re 


counties, 


fiscal affairs of 


5 —Impeachn Meribers of State Board of cities and incorporated towns shall be conducted on 

rT S eme ( rt, courts of Ap- a sound financial basis, and no county court or 

: als. a1 rts placed among those liable levying board or agent of any county shall make 

f impeac g misdemeanors, OF authorize any contract or make any allowance in 

0 nd for mis habits of drunkenness or op- ©XC€SS of the revenue from all sources for the fiscal 
ession II. § year in which said contract or allowance is made; 

7 Requ :' 2 f Senators "0r shall any county judge, county clerk, or any 

rary ja Mo. VII, &2 other county officer, sign or issue any scrip, warrant 

Pi See ites “ae make any allowance in excess of the revenue 

; from all sources for the current fiscal year; nor 


punisl 4 ’ +] er WMMricoanment } Qe > . . ° 
— . lent in Stat€ shall any city council, board of aldermen, board 


prosecuting of public affairs, or commissioners, of any city ot 


PO 








neer entere rd, may in open court or by the first or second class or any incorporated town 
ig sigt I nd fil vith the court, enter into any contract, or make any allowance for 
' apd, the issue of any purpose whatsoever or authorize the issuance 
i s guilt to t mination and judgment of the of any contract or warrants, scrip or other evi- 
is t I X, | dences of indebtedness in excess thereof, nor shall 
er } Voting at up of grand juries is regu- any mayor, or any other officer of any city of the 
as, | ted. Grand ll be composed of at least 12. first or second class or incorporated town sign or 
ise é es \ qualify as pre- issue any scrip, warrant or other certificate of in- 
m ribed by | irrence necessary for finding debtedness in excess thereof. To pay indebtedness 
an j ; ed by law, pro outstanding at time of adoption of this amendment, 
es ed a Q en composed of interest accruing certificates or bonds may be is- 
u 1? weet come nvene upon order of judge sued, to be paid from a tax not exceeding 3 mills 
eI or ‘pital or infamous #" addition to all other taxes. 
is] viewia te tol r upon order after petition Where annual report of a city or county shows 
re ed 5 re taxpavers of county or in any ‘hat certificates of debt have been issued in excess 
ris or tnaunees ot toe toe N. M. Il, §14 “ of revenue, the officer who authorized, signed, or 
ur ERTL ; , eter ole issued such other certificates of indebtedness shall 
Legtsiatus mpensation f members fixed ae e 
eby $100 { ol allaanedl be deemed guilty of a misdemeanor and upon con- 
i r ¢€ t f term which elected, er - i¢ a OG 
anal g 4 , . a 4 iction fined from $500 to $10,000 and removed from 
1 mont I ¢ years, 11 dd years as pro- - > 
: E office. Ark. XII, §4. 
ed | xed v not to exceed , ‘ “ ” : 
an ; ‘ Wherever the word “towns” appears in the 
) é ts pe | [\ §23 : : i 
Mo : rae? constitution, or any amendment thereof, it shall be 
Genet all have power to regulate  r- : 
te ,' construed to mean city or village as the case may 
; iw mode g all vacancies in the House of , ° Tsp pe and “4 
ties ~ famteBoare 11. 813 be, according to the classification of cities and vil- 
epresentative t ipter 11, §13 m2 06 
4 : lages. Mo. §3, Schedule. 
af Members s not receive ct mpensation for . : . c 
§9 ~mamaagec ee The people of the city and of the county of St. 
€ lian Si y n any ne session. yO . « ° : 
ally » III &9 Louis are empowered to consolidate under the 
y po ee ' and attaches municipal government of the city or to extend the 
. ai expel I ice empioyees and « é = . . . - . 
e 3) : lar session, COUNty to territory in the city and reorganize gov- 
1 1 day regular session, ’ ; : . 
t in 4 ' : ernment of both, or to annex part of county to city 
the legis provide their selection : - : 
lay , , : : The Mayor and Judges of city and of the county, 
wt is far as e, require their selection to are wae 7 : 
hich Cal. IV. §23a appoint the Board of Freeholders of 18 to draw up 
under civ : q 23: ; 
Not! i - hibit raisin a scheme which must be approved at separate elec- 
ti! y construed to pro! ais . . 
ning e 1 atoll : & tions by voters of city and of county. Mo. IX. 
ag is to a pensate citizens of state who ee ’ 6 
{ass re untry or state with honor in war, if vote Municipal Home Rule.—Legislature may by 
it Tee eople. Md. III. 84 general laws authorize elections in any city or town 
K J ne of e biennial beginning in 1925; frame, amend or adopt for its own government, 
wo! aah -_ s Ga. III. 84 or to amend an existing character. Nev. VIII, §8. 
eneral Assembly elected in Cities and villages organized pursuant to State 
ae cond wltesn i law are hereby empowered to determine their local 
2, second Tuesday in - ' ‘ - - 
> : affairs and government subject only to this consti- 


+} ws . 
thereafter Legislature shall : ~ 
; tution and to such enactments of the legislature of 


r may appoint more 
lace in case of war or con- 
925 and every ten years 
Senatorial 
population as possible 
ided, each district to have 
House in 


thirty-eight 


Representatives in 





ies, two next eighteen, 
aining counties. If a legis- 
n, next must do so. Most 


r federal, to be basis. If 
portion, Governor must call 


state-wide concern as shall uniformly effect every 
city or every village. The method of such determi- 
nation shall be prescribed by the legislature. Wisc. 
V, §3. 

Notary Public—On the change of name of any 
woman she shall re-register under her new name 
and pay such fee as may be fixed by the General 
Court. Mass. LXIV, §2. 

Public Debt—State and (or) any of its political 
subdivisions may contract debts and pledge public 
credit for and engage in any work reasonably tend- 
ing to prevent or abate forest fires, including com- 
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pulsory clearing and improvement of wild lands, 


whether publicly or privately owned, levy assess- 


ments according to benefits and make payments ol 


damages sustained in excess of benefits. Minn. 
XVII. 
Public Officers —To be elected by qualified 


voters, a Secretary of State, a Comptroller-General, 
Attorney General, a Treasurer, an Adjutant-Inspec- 
tor-General and a Superintendent of Education to 
hold their respective offices for 4 years and until 
their successors have been chosen and qualified ; 
duties and compensation to be prescribed by law 
and neither increased nor diminished during period 
for which they shall have been elected. S. C. IV, 
§24. 
No person shall be deemed ineligible to hold 
state, county or municipal office on account of sex. 
Mass LXIX, §1. 

General Assembly may consolidate offices o! 
Tax Receiver and Tax Collector in counties, under 
title of county Tax Commissioner, and prescribe 
compensation or authorize county so to do, either 
without regard to uni- 


on basis of fees or salary, 
If compensation is by 


formity in other counties. 
salary, the disposition of fees must be provided for 
and a tax laid to provide salary, Ga. XI, §2. 

Any public officer or employee of this state or 
of any political subdivision thereof who shall have 
the right to appoint any person to the public service 
and who shall appoint any relative within the fourth 


degree, either by consanguinity or affinity, shall 
thereby forfeit his or her office or employment. 
Mo. XIV, §13. 

Laws may be enacted to provide for the re- 


all public officers, 


moval from office, for cause, of 
f Constitution 


not otherwise provided for in this 
Mo. XIV, §7. 

Public Property. 
minister as trustee, 


The state may accept and ad- 
donations, grants and 
legacies for a State Permanent Revenue Fund, a 
State Permanent School Fund, a Permanent 
Revenue Fund for the University of Montana and 
for the benefit of other useful, benevolent and 
worthy objects. The Funds are administered by 
the Board administering the State Public School 
Fund. and are to be invested preferably in mort- 
gages in Montana or Montana School bonds. Per- 
manent Revenue Fund and University Fund to ac- 
cumulate up to one hundred millions, School Fund 
up to five hundred millions. then revenue of 
Revenue Fund to be applied to general expense of 
state. and of other Funds to University and Schools 
Tustices of Supreme Court are the Supervisory 
Roard to review administration of funds. Legisla- 
ture mav enact necessary legislation to carry out 
the article. Mont. XXT 

Slavery.—Omitting from constitutional safe 
guards against slavery the words, “nor female in like 
manner after she arrives at age of 18” thereby placing 
females under the same provision applicable to 
males. which is a safeguard up to the age of 21 
Vt. Ch. I, Art. 1. 

Soldiers and Sailors, State Aid AlN C 
soldiers and sailors and widows eligible entitled to 
be placed on pension rolls and participate in distri- 


oifts 
Pitts, 


ynfederate 


bution of pension fund under existing or future 
laws 
Provided. legislature may reduce tax rate 
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levied to provide for pensions fo! Confed- 
Tex. III, §51 

soldiers’ bonus and loan pro- 
of war department who 
Marine Corps of 
the 


herein 
erate soldiers. 

é' Including in 
visions, female employees 
served in Signal Corps of Army o1 


and in 


the United States or army of Allies 
A. E. F. Making eligible for loans those who served 
for a period of at least 90 days between Feb. 14, 
1898. and August 7, 1899, and also unmarried wid 
ows or dependent parents of deceass 1. Ore. XI 
c, §1. 

State Debt—Except for specified debts, the 
state may not incur debt except for clearly defined 


purposes and by bond issue. The law authorizing eacl 
bond issue must provide for making payment withir 
thirty years from the “date of f such bonds.” 
N. D. XII, §182, as amended by Article XXXI of 
Amendments. 

Board of Fund Commissioners is authorized t 
‘ssue additional bonds up to $4,600,000 for purposes 
authorized by §44 of Article IV, and an act of the 
General Assembly providing tor a soldier’s bonus 
Mo. IV, §44c. 

Except for refunding of v 

supply a casual deficit, or for suf i 
‘nvasions or insurrections, the General Assemb! 
shall have no power to contract any new debt or 
pecuniary obligation in behalf of the state to an 
amount exceeding in the aggregate, including the 
then existing debt recognized by the and de 
ducting sinking funds then on hand and the par 
value of certain State-owned railway stock, seven 
and one-half per cent of the assessed \ aluation of 
taxable property within the as last fixed for 
taxation. N.C. V, §4. 

The General Assembly shall not use or author 
ize to be used, any part of the amount of any sink 
ing fund for any purpose other than the retirement 
of the bonds for which said sinking fund has been 


N. C. IT, §30. 


ISSUE 


bonded debt, and 


except to pressing 
i y 


state, 


tate 


created. 


Taration—The Legislature may provide f 
assessment and taxation of notes debentures 
shares of stock, bonds, solvent credits or mortgages 


at a rate 
othe: 


not constitutionally exempt, manner 
or in a proportion to value 
property in the state subject to taxation ; such taxes 
to be in lieu of all other property taxes, state of 
local, on such property. Legislature to provide 
for equitable distribution of such taxes to county 
municipality or district where the property is taxed 
but the rate and penalties shall not exceed those o! 
other non-exempt property, and once fixed, shal 

the mem 


be altered only by a two-thirds vote of 
ng in favor of the 
, 
construed 


lifferent from 


hers elected to each house voting 
change. This section shall not be 
apply to property taxed under Article XIV of tht 
Constitution or to property constitutionally exemp! 
Cal. XIII, §12%4. 

Tax on personal property) 
estate, is based on the tax rate 
for the preceding tax year. C 

Notes, mortgages and 
debtedness or any renewal thereof, 
faith to build, repair or purchase a 
f $8,000 and made to run, v 


t secured by re 
levied on real estat 
1. XITI, 89a 
evidences 


given in go 


+ 


‘ther 


home, if n 


excess ith any ren¢ 


for not less than one or more than thirty-thre 
years, shall be exempt from tax of any kind 
fifty per cent of its value, if the holder of the no“ 
resides in the county “where the land lies and 
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but if the “notes and mort- 


axed in the county where the 
en the home owner “shall be 
ot any kind for fifty per cent 


iotes and mortgages.” Home 
hether a building lot or larger 


ng | 
buildings which the owner in 
his dwelling, as 
and actual use for three 


to use as 


special rates not 
valuation of in- 


taxation, mineral 
and other evidences 
within the 


rigages 
be taxed uniformly 
19 


il property for any current tax 
red by real estate shall be based 





1 on real property for the pre- 
s section shall not be con- 
ization each year of assess- 
roperty as now or hereafter 
XIII, §92 
levy an excise tax on sub- 
i, force or other means or 
business of dealing in, selling 


etc., used or useful 
or other vehicle, and 
ed in Trunk Highway Fund. 


bstances, 


shall provide for an educa- 


lollars on every male inhabi- 


ARGUMENT BEFORE 


tant of the state over twenty-one and under fifty 
years of age except persons holding an honorable 
discharge or discharge under honorable conditions 
from the Army, Navy or Marine Corps of the 
United States, persons who pay a real or personal 
property tax amounting to at least five dollars per 
annum, paupers, insane, idiots and imbeciles. The 
tax shall be paid into the State School fund. Cal. 
XITI, §12. 

No tax on income or inheritance of residents 
or citizens shall be levied by the State or under its 
authority. Fla. IX, §11. 

Exemption to head of family residing in state 
of $500 on household goods and personal effects. 
Fla. IX, §11. 

Exemption for five years from local taxes is 
given cotton, wool, linen, silk, rubber, clay, metal 
plants, creamery or cheese plants and plants for 
development of electricity. Legislature to apply 
this provision in any county or municipality if ap- 
proved by vote of majority electors therein. Ga. 
VII, §2a. 

No person who honorably served in military or 
naval service of the United States between January 
1, 1917, and November 11, 1918, required to pay poll 
tax; amendment self-executing and retroactive; 
Judge of Probate to issue certificate of exemption 
under rules and regulations prescribed by Governor, 
Ala. §19414. 

Alabama, in 1924, authorized certain municipal- 
ities and localities to lay taxes: (No. 456, 287, 450, 
585 Statutes of 1923.) 
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By ALBERT 
Of the Toled¢ 


o see that the boldness of 
said 


, + 


+3 . 1 ” 
1 prevail with Judges, 


Lord Chancellor of England, 

y of truth. But he shouldn’t have 
Idness! Yes, an important char- 
sful advocate. But if it ema- 

it amounts to little. How- 

that confidence that results 


+ +} 


redness, it amounts to much. 
uite fair to the Judges. He 

For he would have us to 
winning cases consists in a 


Court. This flatters the Bar 
sench 

. oie in ™ 

ese bold lawyers at his 

Supreme Court of the United 


» Ose 7. | 
captivated 


me—long coat, 


ass voice whose resonance 


ceilings, haughtiness, confi- 
got off to a flying start. And 
It was obvious to everyone 
at the gist of the action, and 


lied t s arguments asked 


H. MILLER 


», Ohio, Bar 


a question, just one question. It went to the heart 
of the case. 

Preparedness could have answered it. But pre- 
paredness wasn’t there. All other attributes were, 
but that property was not. 

The bold one did not know his case! When he 
entered upon his rebuttal argument, the gestures 
vanished, the haughtiness faded, the confidence tot- 
tered, the bass voice degenerated into a husky 
wheeze, and the suit was lost as the argument fiz- 
zled. True, the case might have been lost anyway 
But lack of preparedness lost the argument. Bold- 
ness did not save it. 

And strange as it may seem, a lawyer may 
make a poor argument even though he really knows 
his case. Altogether too many ill-prepared argu- 
ments are made in Appellate Courts. Not that the 
case has been poorly prepared—the argument has 
been poorly prepared. 

Take for instance the ordinary type of action 
pending in any reviewing Court. The lawyer has 
taken the suit in all its stages through the trial 
Court, has fought through hearings on the plead- 
ings, has drafted his trial brief, tried the case, 
argued motions for judgment and for new trial, 
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then briefed the action before the Appellate Court. 
In fact, he knows it so thoroughly that he could 
very handily make a splendid three-hour argument 
on the issues involved. 

But he is not going to have any three hours in 
the Appellate Court. He may have fifteen mintes 
on a motion for certiorari. The most impertant 
stage of all is upon him. And if he has no fifteen 
minute argument in his repertoire, he is in a bad 
way. Or it may be forty minutes on the merits. 
If that three hour exposition isn’t boiled down to 
less than one-fourth, the merits won’t be well pre- 
sented, that is all. 

About the most difficult undertaking | 
of is to prepare an oral argument to be made before 
an Appellate Court. One not only has to master 
the argument, but himself as well. He keeps put- 
ting it off, saying to himself, “I know my case—I 
know my case.” Of course he knows it. And he 
knows he knows it. He knows too much about it 
He knows so much about it that it is going to be 
only through dint of the hardest work, downright 
laboring with paper and pencil, that he can succeed 
in condensing his points into a mere fraction of the 
time he will need (but won’t get) if he doesn’t so 
work out that argument. 

It is easier to draft a pleading than to redraft 
one. It is r to draw a succinct contract 
ab initio, than to take a proposed agreement that 
some voluminous lawyer has drawn in a rambling 
style without sequence or brevity, and to attempt 
to reshape it into a compact, readable, orderly con- 
tract. 

So it is ourselves. It is a mighty hard 
job to condense, condense, our extended 
thoughts on a well prepared case, into a statement 
that can be made in the limited time to be allotted 
It is a very difficult, but very necessary, course 


know 


easie 


I 
I 


with 
yes 


us. 
in mental gymnastics 

I don’t speak now of our printed brief. 
itself is a separate branch of the art. 

Many profitable things can be known about 
brief-writing—for instance, to be able to write a 
brief that deserves the comment that Charles War- 
ren makes in his “The Supreme Court in United 
States History,” when he speaks of a brief filed 
by one who is now an associate Justice of that 
Court, and says, “For the first time, the argu 
ments and briefs breathed the air of reality.” 

Have you a definite knowledge of what a brief 
should contain? Have you worked out an accepted 
skeleton outline to which all of your briefs should 
conform? But this is another story. What we are 
considering here | argument. 

After our preparation of the case, comes our 
preparation of the oral argument. 

A day or so in advance of the hearing, having 
done our work in preparation, we reach the boiling 
point, that stage at which we are fairly bubbling 
over with thoughts of the points we intend to make. 
We are fairly bristling with arguments. 

That is where many lawyers stop. And their 
work before Appellate Courts shows it. They 
will have a lot to say, but no time to sav it in : 

There is one sure way of avoiding their mis- 
take. And that is, to draft a complete outline of 
that oral argument. 

If you regularly do this, you know that it is 
considerable of a task. If you have never done it, 


That 


is the ora 


Wt 
lif 


you will be surprised at the diff 
But having once done it, you will 
again. 

In that 
case, where it originated, what was the jud 
below, how it came into the reviewi1 
cetera with just a word as to what 

Then come the facts, outline 
outline fashion, step by step. Get 
action quickly. Then return t 
if you have to. But let the Cour 
outstanding facts early. You will 
don’t. 

Courts are inquisitive, sometim: 


outline, first comes the history of the 
ment 


a Judge becomes curious as t 
fact that you haven’t gotten to 
be able to give you his attention 
him. And if you don’t reach it qui 
a question at you. 

That is where your outline ¢ 
Court doesn interrupt you with 
cannot become lost. Your 
Your thoughts will not be 
the Court’s questions, then 
and proceed. If a series of q 
the better are we served by that outline, that 
of guideposts that keeps us from losing out 
Ings. 

One should so outline his 
ticipate the Court’s questions, and 
before they are put. But that 
done—at least, not with some Jud 

Some courts won’t permit 
ment to be made. They have t 
right away. “It is no grace t 
find that which he might have 
from the Bar,” Bacon ag: 
penned that line one afternoon 
harassed by some Court whicl 
ing all sequence out of his argu: 
mite of untimely inquiries. Sucl 
Mitya in The Brothers Karama 
who do not want millions, but 
questions.” I at times wonder 
read fiction, and if they do, whethe: 
to the back to see how the story 

There is no more important 
argument than presentation 
should work them out in 
should give some attention t 
all. By the time he is throug! 
of the facts involved in 
won the Court over to a sym 

Unimportant facts should 
elementary, you will say. ( 
us observe that caution. | 
arguing his case before the Su 
he advanced his first propositi 
advised him that that propositi 
one and that he should not 
the Court on it. He replied 
knew it was elementary, and 
emphasized it in the hearings 
much as the lower Courts 
on it, he felt that he had bett 
presenting the question 

[ have seen lawyers, in 
pellate Courts, give dates, and amounts. ant 


out! you 
answel 
outline 
put, all 
array 


bear 


Says 
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against 
some tim: 


cases t 
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Make Your Own Comparison 








B2PAKE any volume of THOMPSON ON CORPORA- 
< TIONS—turn to any subject and compare the treatment 
in THOMPSON with that contained in any other 


work on corporation law........ 





You will find that THOMPSON is not only the most thorough, 
but that it is the only work that covers each subject completely 
in one volume—that THOMPSON does not plunge you from a 
brief historical outline into complicated questions of law—that 
the book takes up each question in its logical order and says in one 
place all that is to be said on the subject. This makes it unnecessary 
for you to refer to three or four volumes to find out what the 
authors have to say on the various phases of the question. 


«TRO teeta 





ee eee en ees 


; Note the difference in the text. . . In one you have little more than 
i a digest of detached points of law. . . In THOMPSON you havea 
F complete philosophical treatment giving the illustrations, the view 
point, the advice, the discussions, and the suggestions of the cor 


poration specialists who have collaborated in making the New 
' [THOMPSON the outstanding work of all time. 


THOMPSON is the only work represented as being complete in 
all details, that contains a Table of Cases. With a Table of Cases 
it is impossible to cover omissions. .. lf the citations are not ex- 
haustive a Table of Cases will show up the defect. . . But the 
lable of Cases is worth a lot to you—with a single citation secured 
rom your opponent’s brief, your digest, magazine article, or any 
other source, you have through the Table of Cases instant access 
to the place in THOMPSON where the question is completely 
discussed, and where you will find citations to every other case in 
point. This will enable you to pass upon any question of cor 
poration law with a minimum amount of research and with con 
fident assurance that your answer will be sustained by the courts. 





THOMPSON has been Cited and Quoted with approval by Every 
Court of Last Resort in America. . . It is Cited and Quoted in the 
reported decisions more frequently that all other works on the 
subject combined. 


There Must Be a Reason for 
this Unqualified Endorsement 


ee 


THE BOBBS-MERRILL COMPANY, 
Indianapolis, Ind. 

Send me, without cost, sample pages and full informa- 
tion regarding THOMPSON ON CORPORATIONS, Third 
Edition, 1927. 


Send coupon 
for complete 
information 


Name 
Address 


Date cee GeiRéiavepseveness State 
A.B.A.275 
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ous unessential details, which the Court would at- 
tempt to carry in its mind, all when such dates and 
details had nothing at all to do with the legal 
propositions involved, but which so distracted the 
Court during the early phase of the oral argument, 
that the important questions of the case were not 
emphasized in the minds of the Court at all. The 
whole point is, sell the case on the facts. If one 
does, he will have easier sailing on the law. If he 
doesn’t, his arguments on the law may never strike 
home. 

We should not have to fumble among our pa- 
pers to find a certain page of the Bill of Exceptions 
so as to read therefrom excerpts from the testi- 
mony, etc. One should dictate those excerpts to 
his stenographer a day or so beforehand. Then 
when he makes up his outline, he can cut those 
excerpts into strips and paste them in his outline 
at the proper place. 

The same applies to arguments on the law. 
Don’t waste your time finding the pages in the 
law books. One should have his citations well in 
hand beforehand, should dictate them to his stenog- 
rapher in advance of the hearing, have her write 
them up, cut them into strips, and these strips con- 
taining the citations and the excerpts to be read 
from the authorities, should be pasted in the out- 
line where they belong. 

Now, then, the outline is finished. It has taken 
a good half day, probably a full day, to draw. We 
are off for the Appellate Court. 

If one has to go to a distant town, he should 
arrange his train connections so that he is sched- 
uled to arrive in that town hours ahead of time. 
This is another silly thing to say. Yet Appellate 
Courts start on time, and very trequently counsel 
are very much embarrassed by the absence of a 
very much more embarrassed counsel in the case 
whose train has been an hour or so late, thus pre- 
venting his arriving in Court on time. 

Get into the Courtroom early. One shouldn't 
rush in at the last moment, puffing from unac- 
customed exertion in climbing strange stairs, and 
hear his case called at the same time he enters. 
If arriving early will do no other good, it will help 
one to get the atmosphere of the Court, to sort of 
attune himself to his surroundings. 

One’s outline is prepared. He doesn’t have to 
do what that lawyer is doing sitting over there at 
a table by himself, hurriedly skipping through the 
Bill of Exceptions and marking pages. Such a 
place to prepare an oral argument! In the Court- 
room, just about as the case is to be called! That 
transcript should have been examined days ago, and 
the excerpts culled from it and put in the outline 
where they belong. Just watch that lawyer who 
is now trying to prepare his argument. He will 
stumble over his facts, be interrupted constantly by 
questions from a bewildered Court, and utterly lose 
the attention of the Judges when he comes to his 
disjointed presentation of the law from the law- 


books which he has just asked the Marshal to 
bring in. 

When one’s time for argument comes, he 
should make a vigorous one, and should not be 


afraid of trying something new. I saw a case won 
in a Supreme on the strength of an 
article that had just been published in a current 
1 in whose favor that article 


Court once, 


Law Journal. Counsel 





AMERICAN Bar ASSOCIATION 


JOURNAL 


tended, had hastily wired for a sufficient number 
of copies, and filed the same before the Court as a 
supplemental brief within the time prescribed by 
the rule of Court which was, as I recall, five days 


before the hearing. And when the hearing came 
on, there was great merriment among opposing 


counsel, that anyone would be so green as to file 
a Law Journal article with the Supreme Court. 
But as the Court began to question these merry 
counsel, basing their questions on the unbiased, im- 
partial statements of the learned writer of that 
Law Journal article, their merriment turned to 
consternation. Whether or not the article was 
really controlling, of course, I could not say, for 
I was not one of the Judges. But I do know that 
the view of the law which the Court adopted, and 
it was a new and novel question, coincided with the 
viewpoint of the writer of that article. 

The matters herein commented on are 
tial. A lawyer cannot expect to do his best before 
a Court unless he is thoroughly prepared. And he 
cannot be thoroughly prepared to make an argu- 
ment that is limited as to time, unless he has actu- 
ally made that preparation. 

These things which we have spoken of result 
effectively in an economy of time, and in the main- 
tenance of that balance and poise while at the Bar 
of the Court that is so essential t 
practitioner. 


essen- 


the succ essful 


Review of Recent Supreme Court 
Decisions 
(Continued from page 26: 
Vajtauer’s study of the Russian Revolution. The 
title of the pamphlet was lution and the 
Dictatorship of the Proletariat, by Dr. E. Vajtauer, 
written in Moscow in the spring of 1920.” Various 
parts of the pamphlet were translated and appeared 
in the record. Some of these merely gave an a 
count of the Russian Revolution and the revolution 
ists’ own justification for their action. Other ex 
cerpts purported on their face to advocate the over 


“Revi 





throw of government by revolution or force. There 
was also introduced a newspaper containing a 
speech said to have been delivered by Dr. Vajtaue: 


describing the revolutionary movements and pre 
dicting a fiercer one in the United States and sug 
gesting that the speaker advocated such a revolu 
tion. Another document introduced was a report 
of the “Fourth Congress of the Communist Inte 
national Meetings held at I 
November 7 and December 3, 1922,” 
statement purporting to have been made by D: 
Vajtauer on Czechoslovakian affairs. The appel 
lant refused to answer questions calculated to prove 
that he was the author of the and the 
speaker who had made the speeches reported. 

After thus reviewing the evidence the learn¢ 
Justice rejected the contention that the deportatior 
order was unsupported by sufficient evidence. First 
he disposed of as irrelevant the c: that 
burden under the Statute was on the alien to sh 
that he was not a member of excluded cla 
The decision of this point was unnecessary becaust 
of the holding that the order was sufficiently s1 
ported by the evidence. 


etrograd and Mosc: 


containing 





pampnhiet 


mtentior 


In commenting on the evidence the court sa 
We disregard the Moscow address as having no sul 


stantial bearing on appellant’s memb« ip in an exclud 
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2 lass. But the from the pamphlet and the report author, he was in a position to challenge or explain away 
c f the Chicag taken together, are at least some if possible any unfavorable inference which might be 
Jil ; 1 1 ‘ ; . 
dence tending t vy that the author of them advised drawn from the passages read into the record. His silence 
ex 1 advocat t to all orgat 1 government and without explanation other than that he would not testify 
rel the overthr ited Stat government by vio- until the entire evidence was presented, was in itself evi- 
ere lence, and t l an al be excluded from dence that he was the author. In addition, it fortified the 
S 1 State visions of $1 ot inferences drawn from the pamphlet and speech by the 
ue Act of f r if admitted, deported immigration authorities 
, f Sand ¢ oneness 6 an excinded Sz : , . . . 
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. time of ent Statements made before or afte , ‘ . < 
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Pri s appellant ldress Chicago, discussing for the tribunal conducting the trial to determine what 
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lar gether admit of the that the answer sought will incriminate him, a determina- 
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President Wickersham’s Address to 
American Law Institute 
(Continued from page 250) 
reference to the others; Thirdly, that this 
bringing forward of other subjects, instead of lea\ 
ing them to follow, will result in an earlier expendi 

ture of the fund applicable. 

After this action was taken by the Corporation, 
the Executive Committee requested Mr. Harry A. 
Bigelow, of the University of Chicago, to prepare a 
preliminary report with the and 
classification of the subject Property. All the mem- 
bers of the editorial staff, as well as of the Execu- 
tive Committee, felt that before a final revision of 
the tentative drafts now being put out is under- 
taken, a study of the law of Property should be 
carried on, at least far enough to warrant confidence 
that these statements of law 
or less on the Law of Property, as well as the 
terminology which is being employed, correspond 
with the proper conception and correct expression 


and 


dealing scope 


which are based more 


of property law. 

At the meeting of the Council held in Decem- 
ber, 1926, Mr. Bigelow submitted a preliminary re- 
port which is printed in Vol. 1V of the Proceedings 
of the Institute, at pages 169-241, following which 
resolutions were adopted to the effect that the sub- 
ject of Property should be undertaken for ‘Restate 
ment, and Mr. Bigelow was appointed Reporter for 
that subject, and in connection with the Law of 
Property and as an independent branch of that 
subject, it was further resolved that a restatement 
of the Law of Trusts should be undertaken, and 
Mr. Austin W. Scott was appointed Reporter of 
that subject, with the understanding that he and 
Mr. Bigelow should consult from time to time 
with each other, so that unnecessary duplication of 
that work should be avoided. The reason for this 
action was that the Law of Trusts, so far as it re- 
lates to land, is one of the most important and 
difficult branches of the law of real property and 
so closely related to parts of the subject which Mr. 
sigelow has undertaken for restatement, that a 
concurrent study and restatement of the two sub- 
jects would be advantageous. 

The Director will give you further details con- 
cerning the labors of the various Reporters and 
their advisers in the prosecution of the work which 
has not yet resulted in drafts ready for submission to 
your consideration. I should add a word concern- 
ing the special work we are carrying on, thanks to 
the generosity of the Laura Spellman Rockefeller 
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Memorial in the preparation of a model Code of 
Criminal Procedure. As you know, this is the 
preparation of a proposed statute for adoption by 
the legislatures of States. It differs radically, there- 
fore, from the primary and the principal undertak- 
ing of the Institute, namely to restate the existing 
common law. 

The reporters, Mikell and 
aided by a group of advisers composed of Chancel 
lor Hadley, Judge Olson, of Chicago, Judge Nott, 
of New York; William S. Forrest, of Chicago; 
Henry L. Stimson, of New York; John Barker 
Waite, of the University of Michigan; Tyrrell Wil 
liams, of Washington University, and Justin Miller, 
formerly of the University of Minnesota, now ol 
the University of California, have been engaged in 
the preparation of that part of the Code which re 
lates to Arrest, Bail, Preliminary Hearing and In- 
dictment. 

The group of men engaged in this work in 
cludes besides the very able law professors who are 
its Reporters, a former governor of a State, Judges 
of important Courts of Criminal Jurisdiction—one 
in Chicago, one in New York,—and lawyers of wide 
experience in criminal trials, 
and defense. 

The Reporters represented to 
meeting in December last that it would be helpful 
to them if they could have the benefit of criticism 
from members of the Institute in all the States con 
cerning the effect of the adoption in their respective 
states of the various laws under c ) 
them, and the Council thereupon authorized the 
preliminary drafts of the proposed Code to be sent 
to qualified persons in each State for the purpose 
of securing criticisms and suggestions with a view 
to the improvement of the work. 

The Council and the officers of the Institute 
constantly invite the helpful comment and criticism 
of members of the bench and bar upon all the work 
put out by the Institute. For it under 
stood that none of the restatements have been yet 
finally adopted and any criticism or suggestion con 
cerning them will be gladly received and seriously 
and sympathetically considered. The men engaged 
in the constructive work have no pride of opinion 
Their one aim is to produce a work which shall be 
signalized by accuracy and lucidity. It is, as Dis 
raeli truly said, much easier to be critical than t 
be correct, but those entrusted with this work must 
essay the harder task and be so correct as to pro 
duce that which even critics will not criticise. It 
the accomplishment of that task I invoke the aid 
all of you. Accuracy and clarity are our objectives 
Will you not all help in their attainment? 


Professors Keedy, 


both for 


prosecution 


the Council at its 


mnsideration by 


should be 
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Successful Legislative 
Program 

The Indiana State Bar Association pre- 
sented to the recent session of the General 
Assembly of Indiana thirteen bills and two 
joint resolutions for the amendment of the 
constitution All the bills were passed, 
and all have been signed by the Governor. 
One of the resolutions was passed and has 
been signed by the Governor—the one pro- 
viding for an amendment to the constitu- of 
tion with reference to admissions to the 
practice of the law Che other resolution 


Indiana Bar’s 


the House 
anyone should 


additional offices 


increasing 


was for an amendment to the constitution 
authorizing the legislature to increase the any 
number of supreme judges 
tion passed the Senate but was defeated in A 
It is hard to understand why 
have 
resolution, but it is the general impression 
that it was defeated because it was thought 
were 
legislature had done so much in the way 
judicial 
for new judges and increasing salaries, by 
that this resolution, which was purely for 


the public good, and in which nobody ha 
private or interest, did not re 
ceive the requisite support for its passage 
number of the bills related to 
changing of the punishment for crime an¢ 
this giving courts wider latitude by lowerit 
the minimum and increasing the maximu 
imprisonment in certain One ot tht 
most important of these was that bil 
classifying rape in tw degrees, lessening 
the punishment cases of consés 
females under ent 
Burglary was al 
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This resolu- 


the 


voted against 
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cases 
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circuits, providing certain 
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nitely in two degrees 
ceived a_ better las 
that was passed witl 
was introduced |} 
Gary It was 
adopted by the Bar 
on Legislation as 
which had been 
tion’s committee 
The law with 
insanity as a de 
crime was very 
the matter more 
court and fixing 
case the plea of insanity 
Probably the 
lating to crime 
which was sponsored 
was Senate Bill 82 ir 
Harlan, Chairman of 
Legislation, which n 
ments in the criminal 
made very material 
with reference to recogn 
ers and provides for 
upon forfeiture without 
and without pleading 
those familiar with 
that this will bring 
ituation with referen 
inal cases This bil 
law with referencs 
changes of venue, « 
reference to the admis 
affidavits for continuance 
absent witnesses will 
rule the same as in ci 


The changes in the law 
efforts of the Associat 
crime, but it is believed 
rially help in that direction 
Declaratory Judgn 
the Commission 
of the American 
proved by the last « 
ciation has now become a law 


Those who have given this n 


regard the adoption of the 
as a matter of considerabl 
There was an 
support of the ( 
of the Bar Associati 
known as the Eugeni 
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committee of the 
from time to time 
way by the Preside 
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Holmes of Gary 
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many years ago | 
and it was thought 
first taken up for 
recent Assembly tl 
chance for its 
opposition A simil 
visions for the 
under trial for c 
some time ago in \ 
upheld by the Suprem 
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THE LAW OF TERRITORIAL WATERS 
AND 
MARITIME JURISDICTION 


Che Nature and Extent of Civil and Criminal Jurisdi« I 
in Marginal Seas as evidenced by Decisions of National 
and International Courts, STATUTES, TREATIES, 
STATE PAPERS, TEXT WRITERS, and GENERAL 
PRINCIPLES OF INTERNATIONAL LAW. 


A detailed treatment of the atus of ships 

three-mile limit, the high seas and other maz 
questions of local and international concern, 
first full discussion, based on the court decisi 
diplomatic records, of the coastal rum-smugg] 
of the United States (including the Supreme | 


sion of April 11, 1927). 
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Heirs — Searched For 


An international organization serving 
Lawyers and working along ethical lines in 
the search for heirs and legatees in mat- 
ters intestate, testate or contested; also 
owners of dormant bank accounts, trust 
balances that have terminated, etc. 

We advance all expenses and handle 
cases on contingent basis. 

wyers and others cooperating with us 
in behalf of heirs found receive adequate 
compensation. 

Booklet re our services and activities 
sent to Lawyers on request. Legal rep- 
resentatives listed for emergency service. 
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Blakemore on Prohibition 


National and State 


Third Edition, 1927 
REVISED and ENLARGED 
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Lawyers: Don’t 
Take Chances! 











There are three outstanding requirements with regard 


to every court bond: 


SPEED ACCURACY ACCEPTANCE 


Lawyers---No proceeding in which a bond is required 
is safe unless the bond is ready when you want it; 
unless it is properly drawn in every respect; unless it 
Is acceptable to all interests involved. 


Our court bond department is composed of thoroughly 
seasoned expert bond men. No fledglings --- no bun- 
glers. Your Interests --- and your clients’ --- are safe 
with us. 


Whenever you need any kind of a bond in legal pro- 
ceedings phone or write this Company---Agents every- 
where ! 








National Surety Company 


115 BROADWAY, NEW YORK 





The Lawyers’ Company as well as 


SURETY COMPANY 
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